


ind 
3rd 


aU 





Entered as second-class matter, February 6, 1910, at the 


Vol. [X, No. 4 








TRAFFIC BULLETIN 











Woes CHICAGO, ILL., JANUARY 27, 1912 Price, $10.00 Per Year 














TRAFFIC WORL 


Postoffice at Chicago, [ll., under the Act of March 3, 


)) 


1879 











F ~ +8 ly 

S 4 

TABLE OF CONTENTS $j: = % 

| & =<) 

~- | 

Ce NS _ =) 

PANAMA CANAL RATE REGULATION TO THE FORE \% <=  - 

Senator Bradley introduces “army engineers’ bill” for contxel; ° SU 

Adamscn said to be in favor of making canal either ] ¢33* 
MRRECR CR GTN COUT OIRE ona an. cscs ca tinc ccc nsec scuveces — 


DECISIONS OF THE INTERSTATE COMMERCE COMMISSION 
Chamber of Commerce of the City of Augusta vs. Southern et al. 120 
Brook-Rauch Mill & Elevator Co. vs. St. Louis, Iron Mountain 


oe CE a Uw gl knladay BON Se oe we ew eb 122 
ee a a Eg a ae eee ree 124 
Norman Lumber Cc. vs. Louisville & Nashville et al............ 126 


Minneapolis Traffic Assn. vs. Chicago, Burlington & Quincy et al.. 150 
Railroad Commission of Nevada vs, Nevada-California-Oregon et al. 131 
Maricopa County Commercial Club vs. Phoenix & Eastern et al.; 


ee TS, | eee ere ree rr 135 
In re Rates on Barley, etc.; Maricopa County Commercial Club 
vs. Santa Fe,. Prescott & Phoenix et al..........ccccceceee 137 


Maricopa County Commercial Club vs. Maricopa & Phoenix et al. 138 
Maricopa County Commercial Club vs. Phoenix & Eastern et al.. 139 
Paducah Cooperage Co. vs. Nashville, Chattanooga & St. Louis... 140 
Whiteland Canning Co. vs. Pittsburgh, Cincinnati, Chicago & St. 

Louis et al 
Johnson, Edwin D., vs. Minneapolis, St. Paul & Sault Ste. Marie... 144 
Fairmont Creamery Co. vs. Chicago, Burlington & Quincy 
Empson Packing Co. vs, Colorado Midland et al............... 147 
Colorado Coal Traffic Assn. vs. Atchison, Topeka & Santa Fe et al. 148 
De Camp Bros, & Yule Iron, Coal & Ccke Co. vs. Virginia & 


SE OM A ng nso We and ceed sodden kdeeecbenve 150 
Continental Iron & Steel Co. vs. Louisville & Nashville et al..... 151 
Acme Cement Plaster Co. vs. St. Louis & San Francisco et al.... 152 


Marion Brass & Bed Co. vs. Toledo, St. Louis & Western et al.. 153 
Kennedy, M. A., & Co. vs. St. Louis Southwestern et al 
Heath Hardware Cc. et al. vs. Pennsylvania et al.............. 154 


Silvester, R. W., et al. vs. City & Surburban Railway et al..... 155 
DECISIONS OF THE UNITED STATES SUPREME COURT 

Louisville & Nashville vs. F. W. Cook Brewing Co............. 157 

Robinson, Charles D., vs. Baltimore & Ohio......... ae ee ee 158 

Southern Railway vs. D. L. Reid and Etta C. Reid.............. 160 

Southern Railway vs. C. C. Reid and Edward Beam............ 164 


KNOTTY TRAFFIC QUESTIONS ASKED AND ANSWERED 
Legal department of The Traffic Service Bureau replies to queries 
concerning interstate commerce submitted it by subscribers... 177 
COMPLAINTS FILED WITH THE COMMISSION 
Digest of petitions docketed by the Interstate Commerce Board 
eS cia aia bin aid © wleibiatsi pc 0 o's bos Oaxemes 179 
CONTENTS OF PART TWO—TARIFF SECTION 


Tariffs filed during the week and Dccket of the Interstate Com- 
merce Commission 


THE TRAFFIC SERVICE BUREAU 


CHICAGO, 30 South Market St. WASHINGTON, 506 to 510 Colorado Bidg. 
(Old No, 126) 
Telephone, Main 370. 





‘In Two Parits—Fart Cne 


pening. 


= Pa en pe 


— 


tae ae 


a piel 


Sil telnet Pic gng tw 


eave 


a teitar Nabe. 


Soh aa 


cra Nal ASS 









DIRECTORY OF ATTORNEYS 
AND ee — AT 


PRACTICING BEFORE THE INTERSTATE 
COMMERCE COMMISSION. 


CHICAGO, ILL. 

CHARLES CONRADIS, 30 Market St. (old 
number 126 Market St.); practice before the 
Interstate Commerce Commission. 

JOHN B. DAISH, 1410 Security Trust bldg.; 
Interstate Commerce cases only. 

WALTER E. McCORNACK, Suite 950, Com- 
mercial National Bank bldg.; Counselor at 
Law; For three years attorney, and special ex- 
aminer for Interstate Commerce Commission. 


CLEVELAND, OHIO. 
C. D. CHAMBERLIN, Rose bidg.; Attorney- 
at-Law. Commerce Counsel for The National 
Petroleum Association. 


CINCINNATI, OHIO. 

LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 1002-3-4-5 First National Bank bldg. 
Mr. E. E. Williamson associated on traffic mat- 
ters. 


NEW YORK. 

RICHARD J. DONOVAN, 170 Broadway; 
Counselor at Law; Preparation of cases and 
trials of cases before the Interstate Commerct 
Commission a specialty; Experts on railroad 
tariffs furnished ; Correspondence invited. 









THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


We Are Still Paying a Liberal Commission for New Subscriptions to 


THR TRAFFIC WORLD 

























SHREVEPORT, LA. 


EMERSON BENTLEY, 224 First National Bank 
bldg.; Attorney at Law; Special attention to 
commerce practice before the Interstate Com- 
merce Commission and Railroad Commission of 
Louisiana. 


ST. LOUIS, MO. 
H. R. SMALL, 1605-14 Pierce bldg.; practices 
before the Interstate Commerce Commission. 
JOSEPH W. GRAVES, Attorney at Law, 807 
Times bldg.; practices before Interstate Com- 
merce Commission and all Courts. 


WASHINGTON, D. C. 
CHARLES CONRADIS, 506-7-8-9-10 Colorado 
bldg.; practice before the Interstate Commerce 
Commission and all Courts. 


CHAS. D. DRAYTON (formerly Attorney for 
the Interstate Commerce Commission), Colo- 
rado bldg. 


JOHN B. DAISH, 602-606 Hibbs bldg.; Inter- 
state Commerce cases only. 

ARTHUR B. HAYES, Attorney at Law, 
Westory bldg.; former member of the Depart- 
ment of Justice as Solicitor of Internal Rev- 
enue; Interstate Commerce litigation a spe- 
cialty. 

LITTLEFORD, JAMES, BALLARD, FROST & 
FOSTER, 805-6-7-8 Westory bldg. Mr. E. E. 
Williamson associated on traffic matters. 


Many of Your Friends Need the Publication, and Would Thank You for Having 
Taken Their Subscription. Particulars and sample copies upon request. 


THE TRAFFIC SERVICE BUREAU 


THE BLAKELY PRINTING COMPANY, 30 So. Market St., CHICAGO 


CHICAGO 


UNIFORM BILLS OF LADING 


Elther Straight or Order, at the following schedule of prices: 


ee ee 
ee a 


REI heen eats 






A dai 
shij 


One 

Six | 
Thre 
Sing! 


mati 





ial Bank 
ntion to 
te Com- 
ission yf 


practices 
ission. 

saw, 807 
te Com- 


Colorado 
ommerce 


yrney for 
n), Colo- 


zy.; Inter- 


at Law, 
e Depart- 
rnal Rev- 
mia spe- 


*ROST & 
Mr. E. E. 
ers. 











“Rap eee 


January 27, 1912 





AFFICWORL)) 


—— TRAFFIC BULLETIN ~~ 


A daily and weekly publication designed to fulfill the needs of 
shippers, carriers, lawyers and al] others who desire to keep 
abreast with the developments in the traffic world. 


Weekly Edition issued every Saturday by 
THE TRAFFIC SERVICE BUREAU 
at Chicago, Il. 
Copyright, 1912, by The Traffic Service Bureau. 
ISSUED IN TWO PARTS—PART ONE 








E. F. HAMM, 
CHARLES CONRADIS, 
Ww. Cc. TYLER, 
SYDNEY A. HALE, 

—E. C. VAN ARSDEL, 


President 

Vice-President and General Counsel! 
Secretary and Treasurer 

Associate Editor 

Manager 





TERMS OF SUBSCRIPTION 


One WE | cde kecr ide cicdewcdbndvc ebascthigeenechetedticwkbedé $10.00 
ie WR i 5 ia hids 6n6.b cc Geadins c¥-onbacpale sopues Sebadseeeeen 6.00 
Tiree GND Fan oi ode edocs bcp coccsccodusyedgbeeeenebcdseean se 3.00 


Single coples 





All subscriptions are payable in advance and renew auto- 
matically at end of period unless specific notification to contrary 
ls given to publisher. 

All remittances should be made payable to order of THE 
TRAFFIC SERVICE BUREAU and should be in Chicago or 
New York exchange. We have to pay exchange on checks on 
outside banks. 


ADVERTISING RATES 


Advertising rates will be made known upon application to 
the Chicago office. 





SPECIAL SERVICE 


THE TRAFFIC SERVICE BUREAU has facilities for 
securing any special information upon traffic matters desired. 
This includes examination of records, copying reports and tariffs 
or compiling data upon traffic affairs, either from the records of 
the Interstate Commerce Commission or from the records of 
any of the various state commissions, Charges for this seryice 
are based upon actual time consumed and are extremely low. 
Tell us what you want and we will tell you what we can do. 


Chicago Office..........ese00. 30 South Market St. (Old No. 126) 
Washington Office...........s.e00s 506 to 510 Colorado Buliding 














Vol. IX, No. 4 Saturday, January. 27, 1912 


Editorial 


Some interesting principles governing railway 
rates have been announced by Professor Hammond, 
and they sum up so succinctly the whole matter 
that we are inclined to give them, as follows: (1) 
Railroad rates should keep in view that cost of 
transportation should be performed with the least 
possible expenditure of social energy; (2) one rail- 
toad system should not, for competitive reasons, 
be allowed to take from another traffic which the 
latter can carry at less expense; (3) rates should 
never be so adjusted as to deprive a locality of its 
natural advantages, but natural advantage of loca- 
tion should not be construed to mean monopoly ; 
(4) rates should cover costs as a whole, allowing 
a decent return on capital, labor and depreciation, 
but not for betterments; (5) each community 
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should bear its own proper burden of costs; (6) 
differences in distances may be made the test of 
reasonableness of differences in rates, other condi- 
tions being similar, keeping in view the diminish- 
ing per ton per mile rate; (7) where none of these 
principles can be applied, normal competition may 
be the lode star. There is no objection to these 
principles as principles, but like principles of law, 
of morality, or of ethics, the difficulty lies in the 
application of them. It is sometimes difficult to 
show, for instance, whether one road can actually 
carry traffic at a less expense than another; how 
much of an alteration in rates may take from a 
locality its natural advantages, or, on the othe- 
hand, give it a virtual monopoly ; what is the proper 
burden of costs for each community; and what, in 
any given case, constitutes similarity of conditions. 
These are all questions of fact, and facts are stub- 
born things. But there can be no quarrel with the 
principles as such. : 


A WELL-DEFINED REGULATIVE POLICY. 


An exchange points out in a few brief sentences 
what it considers the better attitude of Canada 
than of the United States toward their respective 
transportation needs. It is worth while to read it, 
even if too patriotic to accept the verdict at its 
face. The paragraph follows: 

“Our dearly beloved country has by no means 
fully expressed itself relative to its transportation 
needs and requirements. What we need is a well- 
defined policy, consistent with the developing pos- 
sibilities and growth of our country, that shall 
dominate and regulate our railroad building. Such 
a policy graduated into an inflexible law should 
determine the line’ of every railroad and have the 
power to prohibit construction when needless com- 
petition would result and when the future held 
no promise of profit from the investment. Canada 
does these things now much better than we do, 
but we will catch up with her one of these days.” 

Without pushing the comparison further so far as 
Canada is concerned, it may well be agreed that 
we need a well-defined policy that shall dominate 
and regulate, not only railroad building, but also 
railroad operation and traffic. In an issue of the 
Wall Street Journal of some weeks ago, comment 
was made upon a quotation fr6dm an annual report 
of the Public Service Commission, “that there is a 
very strong tendency on the part of the corpora- 
tions to make the proportion of bond issues and 
stock issues excessive, and to capitalize every pos- 
sible expenditure.” The Journal contends that this is 
not the fault of the railroads, since they have been 
driven to it by legislation, well-meaning enough, 
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no doubt, but calculated to bring about exactly this 
result in an attempt to limit them to practically 
six per cent of the capital invested. The same 
article continues: 


Legislation in this matter has been hasty and 
ill-considered. It has had a minimum of expert 
guidance; and the consequence is that such legis- 
lation leaves, as the only alternative for the 
struggling road, with a narrow margin of profits, 
and a heavy burden of fixed charges, laid upon it 
by former bad luck and bad management, to sell 
bonds at a heavy discount or at high rates of in- 
terest. The layman does not appreciate the essential 
difference between bonds and stocks—that the one 
is a liability and a debt, and that the other is only 
a certificate of partnership, entitled to a share of 
profits after due provision for operating and fixed 
charges has been made. It seems to take a long 
process of education before even a commissioner 
can grasp this essential difference; and there is 
good reason for thinking that much of the mischief 
of overregulation arises from ignorance of the proper 
forms and functions of capitalization. 


Without specifying closely, it may be said that 
this is not the only matter in which, in some states, 
legislation has been hasty, ill-advised and without 
expert guidance. This is possibly as applicable to 
construction, of which the contemporary first quoted 
claims that they do better in Canada, and to many 
other features of transportation. A _ well-defined 
policy, flexible enough to yield to changing condi- 
tions involved in a rapid national growth—of a 
“flexible tenacity,” as the late Collis P. Hunting- 
ton phrased it—would be of material benefit to all 
concerned. We believe this is coming about, and 
to the satisfaction of both public and carriers in 
the gradual harmonization of the legislative and 
administrative regulations of each state, so that 
discrepancies may be eliminated and a policy 
evolved of such a character that its requirements 
may be enforced to the limit. 


HOLD UP HOPS RATE ADVANCE. 


Washington, D. C., January 26.—The Interstate Com- 
merce Commission has issued an order suspending, until 
May 23, 1912, Supplement 15 to Countiss’ I. C. C. No. 
930, advancing rates on hops, on bales, from North 
Pacific Coast terminals and intermediate points to points 
in New York and other points. 


DENY INTERNATIONAL BOARD PLAN IS DEAD. 


Ottawa, Can., January 26—Denial has been made of 
the recent report that the idea of an international rail- 
road commission to exercise supervision over through 


traffic between the Dominion and the United States had 
been abandoned. 





Vol. IX, No. 4 


REGULATING CANAL TRAFFIC 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, Db. c. 


Washington, D. C., January 26.— 
Senator Bradley of Kentucky has in- 
troduced what looks like the army 
engineers’ bill for the control of the 
Panama Canal, which, it is expected, 
will also be the administration meas- 
ure. That bill provides that after 
January 1, 1915, the Isthmian canal 
commission shall be abolished and 
the control of the canal be vested 
in the President and operation by 
the chief of engineers of the army under the rules and 
regulations now in effect for other canals now operated 
by the engineers, notably the Sault Ste. Marie, 


It is provided that the basis of charging tolls shall 
be determined by the President, but, no matter what 
basis he decides upon, the tolls shall not exceed $1.25 
registered tonnage, American measurement, or, roughly 
speaking, $1 per ton of cargo when the ship is fully 
loaded, and $1.50 per passenger. There is a further 
provision that when a ship goes through light and 
then returns with cargo, the tolls on the loaded ship 
shall be but 50 per cent of the full charge. 


Free passage is to be given cnly to ships of the 
governments of the United States and Panama, including 
the ships owned by the Panama Railroad Company. All 
other ships are to be treated in accordance with the 
provisions of the Hay-Pauncefote treaty of 1902, without 
regard to whether they are subsidized or not, which 
means, of course, that American ships will be at a 
disadvantage in passing through an American canal, in 
comparison with the subsidized ships. 

The provision in the Bradley bill with regard to 
ships owned or controlled by American railroads or 
which are subject in any way to railroad influence 
shows that, so far as this waterway is concerned, the 
bogey of railroad control is growing larger instead of 
smaller. The provision is for double rates for such 
ships as that. The limitation to ownership to American 
railroads is plain, so plain indeed that if the owners 
of American railroads really wished to evade it, the 
way to do so is suggested in the bill itself. The ships 
could be owned or controlled by a foreign railroad 
company, the control of which could so easily be ac 
quired by any group of American financiers interested 
in American transcontinental railroads that it would 
be but a ridiculously simple operation. It would not 
necessarily have to be a foreign railroad company. Any 
little company down in the far end of Patagonia could 
own the stock of a steamship company owning ships 
flying the American flag. 

Many of the so-called foreign ships plying in «nd 
out of American ports are American ships in every- 
thing except register. Take, for instance, the Uni'ed 
Fruit Company’s ships. They are not owned direcily 
by the fruit company, but are held by the fruit com- 
pany’s British Tropical Fruit & Steamship Compa‘y. 
There is nothing to prevent the transcontinental ri! 
roads acquiring a company in some out-of-the-way corecr 
of the world to hold the controlling block of stock of 
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a company desiring to operate American ships from 
coast to coast through the canal. 

Sooner or later, owing to the intimate relation be- 
tween the trans-isthmian rates and the transcontinental, 
Congress may be glad to give control over the rates, 
tells and everything else pertaining to charges to the- 
Interstate Commerce Commission. Then the question 
of ownership will become of minor importance, if not 
an altogether negligible factor. 

The idea cf making the canal either all-commercial 
or all-military, which seems to find advocacy by the 
chairman of the House committee on interstate and 


foreign commerce, means either a free canal or one 
with tolls so high that it will not be used except by 
warships or by merchant ships with cargoes of the 


most valuable merchandise requiring utmost haste. It 
is estimated that the operating expenses will be about 
$4,000,000 a year, If every ton of freight that now 
between the two coasts, estimated at about 
3,000,000, were to pass through the canal and an equal 
amount of tonnage from other parts of the world were 
to seek passage, the returns, even at $2 a ton, would 
nct be more than enough to pay operating expenses 
and interest, at 2 per cent, on an estimated cost of 
$350,000,000, with a surplus of $1,000,000 a year to be 
used for extraordinary repairs, such as are likely to be 
needed when the rains descend and the floodgates are 
opened, as they will be, perhaps not every year, but 
every seventh or eighth year. 

Operated as a part of the military system, the cost 
would be each year a little more than the cost 
of one super-dreadnought. At that the investment would 
not be a bad one, because the waterway will increase 
the efficiency of the battleships we have by at least 
33 per cent, and the construction of one additional 
dreadnought a year would hardly be enough to give 
such increased efficiency for many years to come. Con- 
gress will appropriate for the support of the cana] under 
conditions when an allowance for an additional dread- 
nought could not be expected, at least not by those 
who have had much experience with the law-making 


body. A. E. H. 


moves 


Lemon Rate Case to Court 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 26.—Word has come to 
the Commission that the carriers are going to ask the 
Commerce Court to again review its order in the lemon 
rate case, obviously with a view to forcing an appeal 
to the Supreme Court. 

The second order of the Commission specifically says 
the Commission did not, in its prior order, consider 
foreign competition and the effect of the customs tariff 
changes, thereby eliminating what the court had found 
80 objectionable as to cause it to suspend the order. 


MAY READJUST FERTILIZER RATES. 


Austin, Tex., January 26.—The state railroad com- 
mission has given notice that a hearing will be held 
February 13 to consider proposed readjustments in joint 
rates on fertilizers, 
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EDWARD B. PIERCE 





When the engine of the Panama Limited tore into 
the private car of Vice-President Melcher of the Rock 
Island road early Monday morning at Kinmundy, IIl,, 
the railroad world was deprived of three who had already 
left their imprint on its development and a fourth who 
had a future before him. Of this quartet, Edward 
Beauchamp Pierce, general solicitcr of the Rock Island, 
was most intimately connected with traffic affairs. during 
the evolutionary stages that have -followed the enact- 
ment of the Hepburn law. Mr. Wright, as yet, had 


Photo by Moffett 


EDWARD BEAUCHAMP PIERCE. 
Born August 14, 1868. 


played no national part. Mr. Harahan and Mr. Melcher 
had won their spurs in other branches of the railroad 


service, and to our contemporaries that 


the customary routine, post-mortem praise too 
and unworthy for the occasion. 


Mr. Pierce was born August 14, 1868, at Kosciusko, 
He received his education in the public schools 
the Universities of 
He was admitted to the bar 


Miss. 
of that state and later attended 
Mississippi and Virginia. 





Died January 22, 1912. 


specialize in 
those departments, and who can speak of their achieve- 
ments out of knowledge and close contact, THE TRAFFIC 
WoRLD leaves the payment of adequate tribute, deeming 
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in 1890 and was engaged in general law practice at 
Van Buren, Ark., until May, 1900. In June of the last- 
mentioned year he received the appointment of attorney 
for Arkansas for the Choctaw, Oklahoma & Gulf Rail- 
road, with headquarters at Little Rock, serving in that 
capacity until March, 1904, He was then made general 
attorney for Arkansas and Louisiana for the Chicago, 
Rock Island & Pacific Railway. November, 1906, he 
was brought to Chicago as commerce counsel for the 
same lines. Thus Mr. Pierce became one of the 
pioneers in this line of work. In December, 1909, he 
was promoted to the office of general solicitor, a posi- 
tion he held at the time of his death. Mr. Pierce was 
also author, in 1908, of a “Digest of the Decisions Under 
the Act to Regulate Commerce,” a work that is standard 
with every lawyer and traffic manager. 

Notable as were Mr. Pierce’s attainments in the 
realm of the purely intellectual, it is the human quaili- 
ties of the man that now leave the strongest impress. 
A stanch friend who was not afraid of publishing his 
affection for his fellows, a good, clean fighter, who 
played the game squarely and fairly, there was about 
him that which enabled him to leave a lasting remem- 
brance with even the casual acquaintance. His was a 
nature that, even with brief association, could pene- 
trate the calloused exterior of a newspaper heart and 
cause his death to leave a sense of personal loss. 

The general solicitor of the Rock Island is no more. 
Gone are the quillets and quibbles, vanished the forensic 
fervor. These attributes of cold intellectualism can 
again be furnished; where business demands brains, 
the supply appears. But Nature, after she fashions a 
character, breaks the mold; the next pattern is different. 
There will be no duplicate of E, B. Pierce, the man; 
but E. B. Pierce the man will live in the hearts of his 
friends until the last of them shall have answered the 
rolicall of the great standing army of the undiscovered 
ecuntry from whose bourne no traveler ere returns. 

eS: A. H. 


GENERAL ADVANCE HELD UP. 


Washington, D. C., January 26.—In view of the fact 
that the Norfolk & Western filed with the Commission 
Supplement No. 11 to I. C. C. No. 3800, N. & W Tariff 
No, 25-L,*advancing all rates to all points on the Clinch- 
field, Cincinnati & Ohio division on all classes and com- 
modities in sOme cases as much as 5c per 100 pounds, 
and especially on the lower classes, and applying to both 
class and commodity rates, the same ‘to have become 
effective January 25, 1912, and in view of the fact that 
numerous protests have been received by the Commis- 
sion against those-proposed advances, it has been de- 
cided to suspend the rates to May 24, 1912, during which 
time an investigation will be made, of which the time 
and place will be announced later. 





MAY MEET WATER COMPETITION. 
Olympia, Wash., January 26.—Notice has been given 
the Northern Pacific Railroad by the public service 
commission that it can disregard the long and short 
haul clause so far as it affects Puget Sound. This is 
in line with the recent interstate decision legalizing 
present rates, the Puget Sound tariffs being put in to 


meet water competition and the short mileage of other 
lines. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Augusta Loses Coal Rate Fight 


__ 


OPINION NO. 1728 
No. 3328. 
(22 I. C. C. Rep. 233.) 
CHAMBER OF COMMERCE OF CITY OF AUGUSTA 
GA., 
vs. 
SOUTHERN RAILWAY COMPANY ET AL. 
Submitted April 10, 1911. Decided January 8, 1912. 


Complainant alleges that defendants’ rate of $2.10 per ton on 
coal from the Coal Creek mines in Tennessee to Augusta, 
Ga., is unreasonable in itself and unduly prejudical as com- 
pared with rates from said mines to other points in the 
same general territory as Augusta; Held, That the present 
rate from the Coal Creek mines to Augusta is not shown to 
be unreasonable, nor does it appear that coal consumers at 
Augusta are thereby subjected to undue disadvantage. 


E. G. Kalbfleisch and John B. Daish for complainant. 

Nelson W. Proctor for Louisville & Nashville Rail- 
road Company. 

Claudian B. Northrop for Southern Railway Conm- 
pany. 

M. P. Callaway for Atlantic Coast Line Railroad 
Company and Georgia Railroad. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation whose member 
ship is composed of merchants and manufacturers of 
the city of Augusta, Ga. In its petition, filed June 16, 
1910, it alleges that the rate on coal from the Coal Creek 
mines, in Tennessee, to Augusta is unjust and unrea- 
sonable in itself, and, as compared with rates to other 
designated points in the same general territory, sub- 
jects the manufacturers of Augusta to undue prejudice 
and disadvantage. 


Augusta is largely a manufacturing city. A num- 
ber of its industries are engaged in the manufacture 
of various kinds and grades of brick. There are eight 
brick plants with an annual output of from 50 to 60 
million brick. Tile and sewer pipe are manufactured to 
considerable extent. Cotton mills, iron manufactories, 
and other industries of various kinds are also located 
in or near the city. These industries are in competi- 
tion with similar enterprises located at other points, 
especially Macon, Athens and Atlanta, Ga. For some of 
the plants water power is furnished by the city through 
means of a canal connected with the Savannah River 
constructed many years ago. This power has been in- 
sufficient in recent years for the increasing demands 
upon it, and new industries are dependent upon fuel 
coal. 


The movement of coal into Augusta for the year ended 
June 30, 1910, was about 76,000 tons, and was from 
the following sources of supply, in the proportions 
stated: From the Coal Creek mines in Tennessee, about 
45,000 tons; from the Pocahontas mines in Virginia, 
about 30,000 tons; and from other mines, including the 


Birmingham field in Alabama, about 1,000 tons. The 
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steam purposes as that from either of the other points 
named. 

Of the mines in the Coal Creek or Tennessee field, 
those located on the Southern Railway are known as 
Group 7, and those located on the Louisville & Nash- 
ville Railroad are known as the Wind Rock group. The 
rate from each group to Augusta is the same, and for 
convenience both groups are herein referred to under 
the general designation of Coal Creek mines. Since 
October 1, 1907, the rate from these mines to Au- 
gusta has been $2.10 per ton of 2,000 pounds. Prior to 
that date the rate had been $2.05 per ton, for a number 
of years. 

Complainant contends that the rate of $2.10 per ton 
is of itself unreasonable. It is urged that coal is a 
cheap commodity, capable of heavy loading, an article 
of necessity, and should therefore have the lowest rate 
possible; also that earnings under the existing rate 
are more than sufficient to cover the cost of service 
and produce a reasonable profit. The evidence does 
not show the cost of service, the capital invested, or 
the amount of earnings required to cover said cost and 
insure a reasonable return upon the investment. The 


Ss burden of proof was with complainant, and yet counsel 


are apparently satisfied, as to this phase of their con- 
tention, to rest upon the statement in the brief that 
“there does not appear to be any necessity, as far as 
the financial requirements of the carriers are concerned, 
for the maintenance of the present rate.” The answer 
to this is that a rate cannot be adjudged unreasonable 
merely because the carriers did not submit evidence 
to show their “financial requirements” to be such as to 
justify its maintenance. 

It is true that coal is a commodity that loads heav- 
fly, and it is also an article of necessity, but these con- 
siderations simply argue that it should have a reason- 
able rate of transportation. The question here is 
whether the rate of $2.10 per ton is unreasonable. 
Complainant’s evidence bears upon the question in a 
relative, rather than in a direct, sense. Emphasis is 
laid chiefly upon the fact that rates to competitive 
points are lower than the rates to Augusta, by reason 
whereof it is claimed that the location of new industries 
at Augusta is discouraged, and the growth and progress 
of the city impeded. 

The distance from the Coal Creek mines to Au- 
gusta is 404 miles via the Louisville & Nashville, and 
367 miles via the Southern. In each case 5 miles are 
allowed for gathering service at the mines. Taking 
the shorter line as the basis, the $2.10 rate produces 
revenue of 5.7 mills per ton per mile. To the principal 
competitive points named in the petition the distances 
and rates from the Coal Creek field are as follows: To 
Macon, Ga., the distance is 320 miles and the rate $1.80 
Per ton, or 5.6 mills per ton per mile; to Athens, Ga., 
the distance is 306 miles and the rate $1.90 per ton, or 
6.2 mills per ton per mile; to Atlanta, Ga., the distance 
is 233 miles and the rate $1.35 per ton, or 5.9 mills per 
ton per mile. Gauged by the ton-mile earnings the rate 
to each of the points named, except Macon, is higher 
than the rate to Augusta. To Macon it is onetenth 
of a mill lower than to Augusta, 

A comparison of the Coal Creek-Augusta rate with 
tates from the Birmingham field to the stated competi- 
tive points shows a situation still less favorable to com- 
Plainant’s contention. From the Birmingham mines the 
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showing is as follows: To Macon the distance is 275 
miles and the rate $1.65 per ton, or 6 mills per ton per 
mile; to Athens the distance is 260 miles and the rate 
$1.75 per ton, or 6.7 mills per ton per mile; to Atlanta 
the distance is 187 miles and the rate $1.20 per ton, or 
6.4 mills per ton per mile. 

The distance from the Birmingham mines to Au- 
gusta is 358 miles allowing a gathering distance of 20 
miles. The rate is $1.95 per ton, or 5.4 mills per ton 
per mile, as compared with the Coal Creek-Augusta rate 
of 5.7 mills per ton per mile. Gauged by the same 
standard, rates from the Coal Creek mines to other con- 
suming points in Georgia and the Carolinas are higher 
than the Augusta rate. To 14 Georgia points, not in- 
cluding the points here directly involved, having an 
average distance of about 360 miles from Coal Creek, 
the average rate is $2.10 per ton, or 6.1 mills per ton 
per mile. To nine given points in North Carolina and 
South Carolina, having an average distance of about 
260 miles from Coal Creek, the average rate is $2.10 per 
ton, or about 8.3 miles per ton per mile. 
ton per mile. 

Under the rate adjustment applying generally 
throughout the Southeast, Augusta, Macon, Athens and 
Atlanta are all embraced within that portion of the ter- 
ritory to which rates from Coal Creek mines take a 
differential of 15 cents per ton higher than rates from 
the Birmingham mines. This adjustment is the result 
of compromises between the competing carriers, and 
has existed without change for many years, dating back 
perhaps as far as 1894. There can be no doubt that 
the Coal Creek-Augusta rate, and other rates referred 
to as well, are the result of competition between the 
carriers serving the various coal-producing fields. While 
the cost of operation was not a matter of inquiry at 
the hearing, the evidence shows that the service from 
the Coal Creek mines represents expensive transporta- 
tion over heavy mountainous grades. 

“In Rice vs. Georgia R. R. Co., 14 I. C. C. Rep., 75, 
the question of the reasonableness of a rate of $2.20 per 
ton from the Jellico mines to Augusta, Ga., was in- 
volved. The Jellico mines are in Tennessee, at a greater 
distance from Augusta than the Coal Creek group. 
Their output moves to Augusta through Coal Creek and 
is transported over the sawe lines as the product of 
the Coal Creek mines. The rate, which produced rey- 
enue of 5.5 mills per ton per mile, was held not to be 
unreasonable. The facts in this case are not essen- 
tially different from the facts in that case, and there 
has been no material change in the rate situation since. 

In Board of Trade of Winston-Salem, N. C., vs. N. & 
W. Ry. Co., 16 I. C. C. Rep., 12, the Commission estab- 
lished at a rate on coal from Pocahontas, Va., to Win- 
ston-Salem, a distance of 255 miles, of $2.10 per ton, 
or 8.2 mills per ton per mile. In Victor Mfg. Co. vs. 
S. Ry. Co., 21 I. C. C. Rep., 222, the Commission estab- 
lished a rate of $1.85 per ton, producing revenue of 7.8 
mills per ton per mile, for the transportation of coal 
from the Coal Creek mines to Spartanburg, S. C., a dis- 
tance of 235 miles. 

Complainant further contends that the coal Creek- 
Augusta rate, as compared with rates to Macon, Athens, 
Atlanta, and Savannah, Ga., where competing industries 
are located, subjects the city of Augusta and its manu- 
facturing enterprises to undue disadvantage. It asks 
that a rate of $1.80 per ton be established. 
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As already shown, the distances and rates from the 
Coal Creek mines to the points stated, except Savannah, 
are less than the distance and rate to Augusta. To 
Macon, the distance is 47 miles less and the rate 30 
cents less. To Athens, the distance is 61 miles less 
and the rate 20 cents less. To Atlanta, the distance 
via the Louisville & Nashville is 171 miles less and 
the rate is 75 cents less. These rates are all the re- 
sult of competition between the Birmingham fields 
served by the Alabama railroads and the Tennessee 
fields served by the Tennessee railroads, dating back to 
the time when the differential of 15 cents per ton, here- 
inbefore referred to, was established. The distances 
from the Birmingham mines are as follows: To Macon 
275 miles, to Athens 260 miles, and to Atlanta 187 
miles. In each case the rate is a differential of 15 
cents per ton lower than the rate from the Coal Creek 
mines, 

Moreover, it appears that the competitive points 
named get a considerable portion of their coal supply 
from mines other than those in the Coal Creek and 
Birmingham fields. A great deal of coal used by indus- 
tries at Macon is shipped from mines in Virginia at a 
rate of $2.15 per ton; and some of the industries at 
that point get their coal from mines in Tennessee other 
than those at Coal Creek. At Athens also, coal is 
largely obtained from sources other than the Coal Creek 
mines. Some of the manufacturing industries at that 
point receive coal from mines in Kentucky and south- 
west Virginia and from the Jellico mines in Tennessee, 
whence the rates are higher than from Coal Creek. It 
also appears that the bulk of steam coal consumed at 
Atlanta is brought from mines in southwest Virginia 
and that the rates are higher than from Coal Creek, 
notwithstanding the proximity of Atlanta to the Coal 
Creek and Birmingham fields. The rate from Coal 
Creek to Savannah is 10 cents lower than to Augusta, 
while the distance is considerably greater. Defendants 
assert that the rate to Savannah is controlled by active 
water competition for the carriage of coal to that 
point from Virginia fields. There is no water competi- 
tion of consequence for the carriage of coal to Augusta, 
and none at any of the other competitive points. 


It appears that rates from Coal Creek are based 
on the Birmingham rates with an added differential 
of 15 cents per ton. This applies not only to the points 
here in question, but to all points within the same 
differential zone. As Birmingham is approached from 
the east the differential against Coal Creek increases, 
first to 25 cents, then to 45 cents, and finally to 70 
cents. The reasonableness of this differential adjust- 
ment was involved in Alabama Coal Operators’ Asso. 
vs. S. Ry. Co., 21 I. C. C. Rep., 230. It was there com- 
plained that the 15 and 25 cent differentials were un- 
reasonably low and unjustly discriminatory in favor of 
Coal Creek and against the producers of the Birming- 
ham field. The Commission held that the adjustment 
was not shown to be unreasonableness or unjustly dis- 
criminatory and dismissed the petition. The decision 
in that case disposes of the attack here made upon the 
adjustment and upon the Birmingham rates as applied 
to the 15-cent differential zone. 

If the present relationship of rates is to be main- 
tained, a reduction in the Coal Creek-Augusta rate can 
not be made without corresponding reductions in rates 
from other producing points to Augusta. Rates to Au- 
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gusta from eastern Tennessee mines other than (Coal 
Creek, and from mines in Kentucky, also, are made with 
relation to the rate from Coal Creek, and consequently 
any material reduction in the rate as is here insisted 
upon would involve reductions in the rates from the 
other points. The-rates from the southwest Virvinia 
mines to Augusta take a differential of 25 cents per ton 
higher than the rate from Coal Creek to Augusta, which 
latter, as we have seen, carries a differential of 15 cents 
per ton higher than rates from the Birmingham mines, 
Any change in the Coal Creek-Augusta rate, therefore, 
would necessitate corresponding changes in rates from 
the southwest Virginia mines; also from the Birmingham 
mines, and from various other groups of mines taking 
differentials higher than the Birmingham rates to Av- 
gusta, such as mines on the Nashville, Chattanooga & 
St. Louis, and Cincinnati, New Orleans & Texas Pa- 
cific railroads, which also send coal into the Georgia 
territory. 


It is argued by counsel for complainant that the 
rate to Augusta is in violation of the provisions of sec- 
tion 4 of the Act to regulate commerce because it is 
higher than the rate in effect from Coal Creek to 
Charleston, S. C. No issue, under section 4, is raised 
by the petition, and the matter was not a subject of 
inquiry at the hearing. The evidence does not show 
to what extent, if at all, coal moves from the Coal 
Creek mines through Augusta to Charleston. Mani- 
festly: this question cannot be determined upon the 
present record. 


The adjustment of rates on coal in the Georgia ter- 
ritory, as related to the provisions of said section 4, 
is now before the Commission upon application by each 
of the carriers, defendants in this case. The applica- 
tions include the rate to Augusta, and the question will 
be considered and decided upon those applications. 


Upon the phases of the controversy directly in- 
volved, we are of opinion and find, in view of all the 
circumstances and conditions stated, that complainant's 
allegations of unreasonableness as to the rate to Au- 
gusta, and of undue prejudice because thereof, are not 
well founded, and are not sustained. The petition must, 
therefore, be dismissed, and an order will be entered 
accordingly. 





Out-of-Line Haul Charges Upheld 


OPINION NO. 1730 





No. 3574. 

(22 I. C.-C. Rep., 249.) 
BROOK-RAUCH MILL & ELEVATOR COMPANY 
vs. 

ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAIL- 
WAY COMPANY ET AL. 

Submitted March 24, 1911. Decided January 8, 1912. 


Charges for necessary out-of-direct-line service on shipments of 
grain and grain products from Omaha, Neb., to Conway 
and Morrilton, Ark., with transit privileges at Little Rock, 
Ark., found not to be unreasonable or unduly prejudica! 
Complaint dismissed. 

R. T. Brook for complainant. 


James C. Jeffery for defendants. 


Report of the Commission. 
BY THE COMMISSION. 
The complainant is a corporation engaged in the 
grain and milling business at Little Rock, Ark. its 
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petition, filed October 8, 1910, alleges that it has been 
charged unlawful and unreasonable rates for transporta- 
tion of grain and grain products from points in Ne- 
praska and Kansas to Little Rock, and other points tak- 
ing Little Rock rates and arbitraries higher; and by 
reason thereof has been subjected to undue prejudice. 

Complainant’s mill is on the tracks of the St. Louis, 
Iron Mountain & Southern Railway, at Little Rock, and 
it does an extensive milling-in-transit business. Most 
of its grain supply is shipped over defendants’ lines 
from Omaha, Neb., and other grain markets on the Mis- 
souri River. Its mill products are sold largely at near- 
by points in Arkansas, on the lines of the St. Louis, 
Iron Mountain & Southern, among which are Conway 
and Morrilton to the west, and Beebe, Earle, Helena, 
Marianna, Forrest City, Wynne, and other points to the 
east and northeast, between Little Rock and Memphis, 
Tenn. 


Missouri Pacific-Iron Mountain tariff, I. C. C. No. 
A-970, effective July 1, 1909, names a proportional rate 
on corn, and articles taking corn rates, of 18 cents per 
100 pounds, from Omaha to Little Rock, and to éach 
of the other points referred to. By Missouri Pacific- 
Iron Mountain joint circulars, I. C. C. No. A-1228, effect- 
ive November 19, 1909, and I. C. C. No. A-1618, effective 
September 24, 1910, transit privileges are accorded ship- 
ments of grain and grain products at various milling 
points, including Little Rock, and it is provided that 
the joint rates from points of origin to points of destina- 
tion in effect when the shipments originated shall be 
applied. 

On shipments entitled to transit privileges at Little 
Rock complainant has been required to pay, in addition 
to the 18-cent rate, certain out-of-line-haul charges, 
which, it is alleged, are unreasonable and higher than 
are authorized by the tariffs. 


Since the filing of this petition, by supplement ef- 
fective October 24, 1910, to the said joint circular, I. 
C. C. No. A-1618, defendants have eliminated from the 
transit privilege at Little Rock the out-of-line-haul 
charges to all points east and northeast of Little Rock. 
The chief controversy in the case, therefore, is whether 
the out-of-line-haul charges on shipments destined to 


Conway and Morrilton are unreasonable or otherwise 
unlawful. 


The milling-in-transit tariffs referred to provide that 
transit privileges on shipments moving out of direct 
route shall be subject to extra charges for the addi- 
tional distances traversed, as follows: For 40 miles 
and over 5 miles, 1 cent per 100 pounds; for 60 miles 
and over 40 miles, 1% cents per 100 pounds; for 80 
miles and over 60 miles, 2 cents per 100 pounds, and 
for 100 miles and over 80 miles, 2% cents per 100 
pounds. These rules are still in force. The distance 
from Little Rock to Conway is 30 miles, and to Mor- 
rilton 50 miles. 


Complainant contends that as the rate from Omaha 
to both Conway and Morrilton is the same as the rate 
to Little Rock, the extra charges for out-of-line-haul 
should be based on the actual distance from Little Rock 
to each of said points—that is, on 30 miles, or 1 cent 
per 100 pounds to Conway; and on 50 miles, or 1% cents 
to Morrilton. The extra charges collected under the 


tariffs are 1144 cents to Conway and 2% cents to Mor- 
rilton. 
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The tariffs provide that in assessing these extra 
charges the difference between the mileage a shipment 
actually travels via the transit point and the mileage 
via the shortest route, from point of origin to destaina- 
tiofin, shall be considered the mileage of the out-of-line 
haul, the distances to be determined by Missouri Pa- 
cific Official Distance Table, I. C. C. No. 7624, and ef- 
fective supplements thereto. By this table the short- 
line distance from Omaha to Conway is 695 miles, via 
Coffeyville, Kan., while the distance over the route 
via the transit point is 738 miles, a difference of 43 
miles, for which the out-of-line-haul charge is 1% cents 
per 100 pounds. By the same short-line route the 
distance from Omaha to Morrilton is 675 miles, while 
the distance over the route via the transit point is 758 
miles, a difference of 83 miles, for which the out-of-line- 
haul charge is 2% cents per 100 pounds. It thus ap- 
pears that the charges which defendants collect on 
shipments to Conway and Morrilton, with transit privil- 
leges at Little Rock, are in accordance with the tariffs 
in force. 

It is not contended that these extra charges are un- 
reasonable except on the theory that only the actual 
distance out of Little Rock should be counted the out- 
of-line haul as to each of said points. We do not regard 
the theory suggested as meritorious. Shipments destined 
to either point, without transit privilege at Little Rock, 
would naturally move over the shorter line, via Coffey- 
ville, and in that event the entire haul would be 675 
miles to Morrilton or 695 miles to Conway. To insure 
to complainant the benefit of the transit privilege at 
Little Rock as to such shipments, defendants would be 
required to make an actual extra haul of twice the dis- 
tance out of Little Rock; that is, an actual extra haul 
into Little Rock and out again, or 100 miles as to Mor- 
rilton and 60 miles as to Conway. If this actual extra 
distance were counted as the basis of the out-of-line- 
haul charges, complainant would not be any better off, 
for in that event the extra charges would be the same 
as now collected under the tariffs. 

If it be assumed that under the transit tariffs 
shipments destined to Morrilton or Conway move over 
the route via Carthage, Mo., and the White River 
division, the actual extra distance to Conway via Lit- 
tle Rock would be 43 miles, and the actual distance to 
Morrilton would be 83 miles. These are the extra 
distances which form the basis of the out-of-line-haul 
charges under the method adopted by defendants, as 
shown by the tariffs referred to. Under all the cir- 
cumstances we cannot find that the charges for the 
extra service occasionad by the out-of-line haul as to 
either Conway or Morrilton are unreasonable or subject 
complainant to undue prejudice. 


There is sharp conflict in the evidence as to whether 
the extra charges formerly collected on shipments des- 


tined to the points east and northeast of Little Rock 
were unreasonable or discriminatory. 


The record is 
not in condition to enable us to reach a satisfactory 
conclusion on that question, and as those charges have 
been eliminated from the tariffs and no reparation is 
asked on account of past transactions, the matter need 
not be here further considered. The petition must be 
dismissed and an order-will be entered accordingly. 
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Estimated Weights Discriminatory 
OPINION NO. 1720 
No. 3858. 


(22 I. C. C. Rep., 134.) 
SUN COMPANY 
vs. 
INDIANAPOLIS SOUTHERN RAILROAD COMPANY 
ET AL. 


Submitted November 2, 1911. Decided January 9, 1912. 


Western Classification rule under which crude oil is estimated to 
weigh as much as or more than its actual weight, and gas 
oil, used for the same purposes, is estimated to weigh sub- 
stantially less than its actual weight, held to be unjustly 
discriminatory. Reparation awarded. 


Francis S. MclIlhenny and John H. Minds for com- 
plainant. 

R. V. Fletcher and A. P. Humburg for Illinois Cen- 
tral Railroad Company and Indianapolis Southern Rail- 
road Company. 

W. F. Dickinson and Wallace T. Hughes for Chi- 
cago, Rock Island & Pacific Railway Company. 

N. S. Brown for Wabash Railroad Company. 


Report of the Commission, 
CLARK, Commissioner: 


Is the rule of the Western Classification which pro- 
vides for an estimated weight of 7.4 pounds per gallon 
on crude petroleum oil transported in tank cars un- 
reasonable, discriminatory, and prejudicial, and, if so, 
has complainant been damaged thereby? 


Complainant corporation is a producer and shipper 
of oil. It has refineries at Philadelphia, Pa., and at 
Toledo, O., and offices at Philadelphia, Pa., and at 
Robinson, Ill. A shipping or distributing point for its 
products is located at Stoy, Ill., a point local to the line 
of the Illinois Central Railroad, 16 miles from the Indi- 
ana state line. 

In petition filed February 15, 1911, complainant al- 
leges that during the period from January 25, 1909, to 
November 15, 1910, it shipped 109 tank cars of crude 
oil from Stoy to Des Moines, Ia.; 1 to Ottumwa, Ia., 
and 45 to Sioux Falls, S. D. 

The shipments were consigned to gas plants, and 
all but one were billed as “gas-making oil.” The ship- 
ping weight was computed by complainant on the basis 
of either 6.4 or 6.6 pounds per gallon, dependent on 
the date of shipment, on the gallonage capacity of the 
cars, Defendants’ inspectors, however, raised the weight 
to 7.4 pounds per gallon and collected charges on that 
weight. Reparation in the difference in the freight 
charges on the basis of these weights is asked by com- 
plainant. In addition, it is alleged that complainant 
has been seriously handicapped in its business and has 
suffered great pecuniary damage, for which it claims 
reparation. 


The Official Classification provides an estimated 
weight on petroleum and its products, including crude, 
fuel, and gas oils, of 6.6 pounds per gallon, an increase 
effective January 1, 1910, from 6.4 pounds per gallon. 

The Southern Classification contains similar provi- 
sion. 

The Illinois Classification provides for an estimated 


weight on petroleum and its products of 6:6 pounds per 
gallon. 
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Prior to October 1, 1903, under the Western Classig. 
cation, petroleum and the products thereof were carrieg 
at an estimated weight of 6.4 pounds per gallon. 0) 
that date crude oil was withdrawn from this provision 
and the estimated weight thereon was increased to 74 
pounds per gallon. On August 1, 1907, the estimateg 
weight on fuel oil was also increased to 7.4 pounds per 
gallon. On May 1, 1910, the estimated weight on all 
oils, excepting crude and fuel, was increased from ¢4 
to 6.6 pounds per gallon. 


Shipments from Stoy move under three classifica. 
tions, dependent upon the destination and direction of 
the shipment. That is, on shipments east the Officia] 
Classification governs; westward to points west of the 
west bank of the Mississippi River the Western Classif. 
cation applies; and westward to points on and east 
of the Mississippi River the Illinois Classification goy- 
erns, The Western Classification is applicable from 
Stoy to all the points of destination to which the ship 
ments involved in this complaint were made. 


Crude oil, as the name implies, is the natural oil 
as it comes from the wells. It is said to be distinguish. 
able from refined oils by its odor and different color. 
It is somewhat difficult to determine from the testimony 
precisely what commercial gas oil is, for the reason 
that it is a loose term, and oils, both refined and crude, 
are used for gas-making purposes, but, chemically, gas 
oil is a distillate of crude oil, some of the heavier or 
lighter constituents having been removed. 


The crude oil to which this complaint refers weighed 
from 7.08 to 7.12 pounds per gallon. After complain- 
ant’s contract for the furnishing of crude oil to the 
gas-making plants at the three points mentioned was 
completed complainant’s oil was displaced by gas oil 
furnished by the Standard Oil Company’s Sugar Creek 


refinery, which weighed from 7.37 to 7.43 pounds per 
gallon. 


The superintendent of the gas company at Sioux 
Falls, which purchased the gas oil which displaced com- 
plainant’s crude oil, when asked if there was any dif: 
ference for his purposes between gas and crude oil, stated: 


Not a bit in the world. I made extensive tests. In Savannah, 
Ga., I was engineer for the company and made numbers of tests 
with gas oils and with crude oils and we found we could 
purchase both about the same price there. Practically there 


was no difference, and it was just a question of the best results 
we could get, and we found the results were practically the 


same. 
So, now, if you were making a contract for oil, you would 
likely take it at the lowest price, regardless of whether it was 


crude oil or gas oil? 
Yes; that is what we did last year. 
gas oil, and took it. 


We got a low price on 
It amounted not to much, but a littl 

The difference in the estimated weights added 12% 
per cent to the rate on crude oil. Crude oil is sold on 
so close a margin that a slight difference in the price 
per gallon is sufficient to lose or secure the business. 

While greater heat or a slightly different process 
is needed to manufacture gas from crude oil than from 
gas oil, the testimony shows that notwithstanding crude 
oil contains a greater amount of sulphur than gas oil 
it is as valuable for gas-making purposes. 

Petroleum and its products are carried at the same 
rates. In 1906 the consulting chemist for the Western 
Classification committee made tests for the committee 
of from 150 to 300 samples of petroleum oil from wells 
in Western Classification territory, with the following 
results: 
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Actual ment that any grouping, whether of rates, localities, or 
Weieke commodities, must not be unreasonable or result in 
Kind of Oil. Samples from Wells and Refineries 2x. undue discrimination, and the fifth on the ground that 
Pounds. 2 refinery is not an instrumentality of transportation. 
Peminating 00. .ERemees, Feues, istiea ee ne ee A glance at the statements hereinbefore presented 
Engine oil....... cs oe Ric seameeskhnersnrenesn +aii<us peek Bod casts doubt on the second contention. 
eT ee canaas, Missoutl, Indian Territery..... 1.513 The third and fourth contentions contain the crux 
as Oll...cccceees Kansas and MisSouri.........-sescsccccees 7,253 of the case. 
Lubricating ofl...Texas and K@nsa@s..........se+eeeeeees 7.458 
Crude Oil........ Colorado, Kansas, Louisiana and Indian Steen We have here a somewhat peculiar situation. The 
TOLTIOTY vk bo.cs Cutie dee cecccgesescetoes ‘ 
Gasoline ......+- .Colorado, Kansas, Missouri, Texas and rule attacked is in the Western Classification with 
" pl naian, Tereey as eree ates tees Palen oo respect to traffic carried by lines the majority of the 
10@PF Olle escece as, Lou ana an n n T . 
mero pens te Indian Territory RE eRe SRS 2 6.192 mileage of which is (leaving southern territory out of 


Another test was made of 50 samples of Kansas oil, 
with the following results: 
Average Actual Weight Per Gallon. 


Pounds 
B, GASOMMER § cccccccdcccccccccccccrececccedebeverceceetoe 6 
a: OM ia dh cei wee binds H009 4 00 1b0.06.00008 ete bebe eres 6.20 
3. Illuminating and water white.........c.csseeeseeecees 6.70 
4 Lubricating and noutral... 2... ccsccccccccccccenesees 7.35 
6 Gas Of] Gi CrUGS Ol]. .ccccnscccccccrcvecccsccccvesece 7.10 
UGE ME teh dé cae o 0 Uda 65-0 sbi ge cowed soe pee cha dnceteees 7.40 
i, OEE cc. Uyrecs yaks bovvees becbhsone bee dew send eeee sae 7.60 


It will be noted that gasoline and naphtha are the 
only ones of these oils which weigh less than the esti- 
mated weight. 

Complainant has no refinery at Stoy.. Most of its 
competitors own refineries’comparatively near their wells. 
Those producers of oil having pipe lines and refineries 
pipe the crude oil to the refinery, and the products 
move out on the estimated weight of 6.6 pounds per 
gallon. 

The report dated May 2, 1906, of the commissioner 
of corporations of the Department of Commerce and 
Labor cn the transportation of petroleum was placed in 
evidence. It is there stated that: 

The railroad companies serving-the Kansas field are per- 
fectly aware of the injustice of fixing a higher arbitrary weight 
on crude oil than on gas oil and fuel oil produced by the refin- 
eries. The matter has been up before them for consideration, 
but the power of the Standard Oil Company has been sufficient 
to compel them to continue the unjust discrimination. 

As has been seen, on August 1, 1907, after that 
report was made, the estimated weight of fuel oil was 
made the same as that of crude oil, 

Assessing charges by computation on estimated 
weights is satisfactory to carriers and shippers. There 
is no contention that the rates are unreasonable or 
discriminatory. 

The position of defendants, briefly summarized, is: 

First—The separation of refined products and crude 
oll is a natural grouping. 

Second—The estimated weights are a scientifically 
determined fair general average of the actual weights 
of the respective oils. 

Third—The rule complained of is fair, reasonable 
and non-discriminatory. 

Fourth—Complainant, on the supposition that the 
estimated weight on crude oil transported west of the 
Mississippi River would be the same as on crude oil 
carried eastward from Stoy, made a lower bid than it 
otherwise would, and, to cover the loss due to its mis- 
take, misbilled the shipments as “gas-making oil,” and 
does not come before the Commission with clean hands. 
And that even if the rule is declared to be unlawful, 
Teparation should not be awarded. 

Fifth—Complaint is due to complainant’s not having 
& refinery at or near Stoy. 

We may dismiss the first contention with the state- 


consideration) in Official Classification territory, and the 
greater portion of the distance the traffic was carried 
was in a state which, having a classification of its own 
and nominally in Official Classification territory, is 
actually, by tariff application, in all three classification 
territories. Therefore, so far as the estimated weight 
is concerned, whether crude oil is actually that com- 
modity or a petroleum product is not dependent upon 
its character, but upon the direction in which it moves, 

From this situation it results that by rebilling a 
tank car of crude petroleum at a Mississippi River 
crossing the aggregate charges are lower than the 
amount charged at the joint rate and higher estimated 
weight. To illustrate: A car of oil estimated to weigh 
59,200 pounds at 7.4 pounds per gallon could in 1909 
have been shipped through from Stoy to Ottumwa at 
a rate of 22.56 cents per 100 pounds, or a total charge 
of $133.56. On a commodity rate of 15 cents and esti- 
mated weight of 6.4 pounds per gallon, from’ Stoy to 
East Burlington, Ill,, or Burlington, Ia. the charges 
would have been $76.80. On the fifth class rate of 7.7 
cents and estimated weight of 7.4 pounds the charges 
from East Burlington. to Ottumwa would have been 
$45.58, a total charge on combination of $122.38. Not- 
withstanding the aggregate of intermediate rates is 
slightly higher than the through rate, complainant could 
have saved $11.18 by rebilling at East Burlington; and 
on shipments to Des Moines or Sioux Falls, inasmuch 
as the distances are greater, the differences would be 
more marked. 

In Lull Carriage Co. vs. C., K. & §S. Ry. Co., 19 
I, C. C. Rep., 15, it was held: 


The minimum weights on all carload shipments are to be 
considered as part of the rates, and the mere fact that a 
minimum applicable to parts of a combination of rates may be 
higher or lower than the minmum applicable to the joint 
through rate does not overcome the presumption of unrea- 
sonableness in a joint rate and minimum in excess of the sum 
of the locals and resulting from the respective minimum ap- 
plicable thereto. 


From the tables it is seen that gas oil from Kansas 
and Missouri is 0.082 pound lighter per gallon than 
crude oil from Colorado, Kansas, Louisiana and Indian 
Territory, and in Kansas they weigh the same, The 
lighter oils, illuminating oil, naphtha and gasoline, move 
in greater volume in the East than do the heavier 
oils, such as lubricating oil and crude oil. It appears 
that western oils are heavier than eastern oils. Making 
allowance for temporary variations, gas oil and crude 
oil sell at approximately the same price. They are 
both used for making gas. 

Gas oil and crude oil are like commodities, trans- 
ported under substantially similar circumstances and 
conditions as to rates and carriage, and are competitive. 

To estimate gas oil as weighing so greatly less 
than its actual weight and crude oil in excess of its 
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true weight is, and for the future, will be, unjustly 
discriminatory against crude oil and the shippers thereof, 
and unduly preferential to gas oil and the shippers 
thereof. 

In Davies vs. I. C. R. R. Co., 16 I. C. C. Rep., 376, 
the Commission said: 


The estimated weights * * * are intended to be the fair 
average actual weight, and are not fixed for the purpose of 
giving either to the shipper or to the carrier an advantage in 
the matter of freight charges. On the contrary, such tariffs 
are established, as we understand them, simply to expedite the 
service and minimize the labor and expense of carriage. 

One witness for complainant testified that if a car 
of crude oil “hesitated” at a refinery it was considered 
no longer crude oil. While this is probably exaggerated, 
it strongly suggests the slight real difference between 
gas oil and crude oil, and emphasizes the inherent 
unreasonableness of the different estimated weights. 

We are not impressed with the contention that the 
billing of the shipments as “gas-making oil” vitiates 
complainant’s claim for reparation. If it had been 
billed as gas oil, if the agent at point of origin had 
not been fully aware that the oil that was being shipped 
was crude oil, and if the action had not been taken 
as a protest against the higher estimated weight, a 
different conclusion might be warranted. 


The remaining questions to be considered are the 
measure of damages and the rule for the future. The 
Commission can award only rate damages. 


The courts have held that under the equality pro- 
visions of the law the shipper who receives no rebates 
is discriminated against by reason of other shippers 
having been so favored, and has a right to recover in 
the amount of such rebates from the lawful 
Pennsylvania R. R. Co. vs. International Coal 
Co., 173 Fed. Rep., 1; Mitchell Coal & Coke Co. vs. 
P. R. R. Co., 181 Fed. Rep., 403. There has here been 
no departure from tariff provision, and the cases are 
cited to show that damages suffered by a shipper have 
been measured by the difference between the rate paid 
by such shipper and the lowest rate paid by his com- 
petitor, even though the favored shipper paid less than 
the legal rate. 

In view of the many kinds of coils weighing more 
than the estimated weights and defendants’ argument 
that it was a fair general average scientifically deter. 
mined, it wotld seem that the scientific ascertainment 


would not have been disarranged by the inclusion of 
crude oil. 


rate. 
Mining 


We are of the opinion that complainant has been 
unlawfully damaged in the difference between the esti- 
mated weights of 6.4 and 6.6 pounds per gallon and 
7.4 pounds per gallon on all cf its shipments of crude 
oil delivered at the three points of destination before 
named subsequently to February 14, 1909, and it is 
entitled to reparation on those bases at the lawfully 
established rates in effect at the time the several ship- 
ments moved, with interest from November 15, 1910. 

Complainant may submit to defendants statements 
of the shipments, which, after being checked and verified 
by defendants, will be forwarded to the Commission, 
and an order for payment of the amounts specified will 
be issued. 


In the report of the commissioner of corporations, 
supra, it is said: 


A reasonable adjustment of arbitrary weights on Kansas oil 
and its products would appear to be to fix the weight on crude 
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oil at 7.2 pounds; on naphtha, illuminating oils and lubri ating 
oils at 6.4 pounds, gas oil at 7.2 pounds, and on fue! gj 
remaining after the refining process at 7.6 pounds. 

That report deals with the Kansas field, not the 
entire Western Classification territory, and more spe 
cifically with fuel oil as compared with crude oil. 

We will not now enter an order for the future rule 
for estimated weights on oils. Defendants will submit to 
the Commission a rule under which crude oil and gas 
oil which weigh approximately the Same will be trans. 
ported at the same estimated weight which shall fairly 
approximate the actual weights. If such action is not 
taken on or before March 1, 1912, the Commission yi!) 
prescribe the rule. 

The case will be held open for such further pro. 
ceedings as may be necessary. 


Louisville Given Readjustment 


OPINION NO. 1729 
No. 3388. 
(22 I. C. C. Rep., 239.) 
NORMAN LUMBER COMPANY ET AL. 


vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 
Submitted March 16, 1911. Decided January 8, 1912 
Upon complaint alleging that defendants’ rates for the trans- 
portation of hardwood lumber from points south of the 
Ohio River to Louisville, Ky., and other Ohio River cross- 


ings, subject lumber dealers at Louisville to undue disad- 
vantage, Held: 


1. That no sufficient reason has been shown why rates from 


points on defendants’ lines should be higher to Louisville 
than to Cairo, Ill., for substantially similar distances, and 
defendants’ tariffs should be amended accordingly. 

2. That the present adjustment of rates as between Louisville 
and Cairo from points on the Illinois Central and Yazoo & 
Mississippi Valley railroads south of Memphis, Tenn., does 


not result in undue preference of Cairo. 

3. That upon the present record no conclusion can be reached 
respecting the allegation that the present system of s0- 
called bridge arbitraries or tolls subjects Louisville to 
undue disadvantage. 

Hines & Norman for complainants. 

R. Walton Moore and M. P. Callaway for [Illinois 
Central Railroad Company; Southern Railway Company; 
Cincinnati, New Orleans & Texas Pacific Railway Com- 
pany; Nashville, Chattanooga & St. Louis Railway; Ala 
bama Great Southern Railroad Company, and Georgia 
Southern & Florida Railway Company. 

Attilla Cox, Jr., for Illinois Central Railroad Company. 

W. A. Northcutt for Louisville & Nashville Railroad 
Company. 

Edward Barton for Baltimore & Ohio Southwesrera 
Railroad Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainants in this case are engaged in the 
purchase, sale and shipment of hardwood lumber, and 
have their main offices and yards at Louisville, Ky. BY 
petition, filed July 13, 1910, they complain that the 
rates upon hardwood lumber from points in southert 
territory to Louisville, Ky., are unjust and unreasonable, 
and unduly prejudicial to the interests of Louisville 48 
a hardwood lumber market. It is alleged that in order 
to market hardwood lumber there must of necessity be 
points of concentration where lumber may be. sorted, 
graded and reconsigned; that Louisville, Ky., has for 
many years been a concentration point for lumber pre 
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duced in the states of Kentucky and Tennessee; that 
the supply of hardwood lumber in Kentucky and Ten- 
nessee, Which is naturally tributary to Louisville, is 
pecoming exhausted, and that in order to supply their 
demands Louisville dealers are compelled to look in 
other territories, principally in Georgia, Alabama, Mis- 
sissippi and Akansas, for their supply of lumber, and 
that the rates on hardwood lumber from points in said 
states to Louisville, added to the rates from Louisville 
to points north and east thereof, are such as to pre- 
clude the operation of lumber yards at Louisville in 
competition with yards at other Ohio River crossings 
and Memphis, Tenn. It is further alleged in the com- 
plaint that Memphis, Tenn., has been accorded a yarding- 
jn-transit privilege as to hardwood lumber, and that 
this privilege constitutes undue preference of Memphis 
over Louisville. 


A large number of exhibits have been filed and have 
peen carefully examined. It is at once evident that a 
complaint of this nature involves thousands of rates, 
and that it is somewhat difficult to select those which 
are typical of the entire situation. Although the. com- 
plaint alleges that the rates north of Louisville, as well 
as those to the south, are unreasonable, substantially 
no evidence as to the rates north of the Ohio River 
was submitted at the hearing, and on the argument 
counsel for complainants stated: 

We think the rates are fairly well lined up in central freight 
association territory through these gateways, except that Louis- 
ville has a 1-cent differential on account of the bridge, which, as 
I said before, we think is justified. They [the lines north of the 
Ohio River] perform an additional service and ought to be paid 
for it. The discrimination is on the southern lines coming into 
Louisville. 


In the evidence and exhibits submitted the prin- 
cipal stress seems to be placed upon the rates to Cairo 
as compared with those to Louisville, a very small 
amount of evidence having been introduced as to the 
rates to other Ohio River crossings. In the case of 
Sondheimer vs. I. C. R. R. Co., 17 I. C. C. Rep., 60, the 
Commission determined upon the proper relationship 
of rates as between Cairo and Memphis, and the rates 
approved by the Commission are now in force. It would 
seem to follow that if the proper relationship of rates 
now exists between Cairo and Memphis, and the Com- 
mission can determine the proper relationship of rates 
as between Louisville and Cairo, such action would 
dispose of any alleged discrimination in favor of Mem- 
phis, as well as in favor of Cairo. 

Before discussing in detail the rates of which com- 
plaint is made, it is proper to consider one of the alle- 
gations relating to the alleged preference of Memphis 
over Louisville. The carriers permit lumber to be 
brought into Memphis from points beyond, to be there 
unloaded from cars, stored in distributing yards, and 
sorted and graded, with privilege of reshipment out of 
Memphis to ultimate destination north of the Ohio 
River at rates which are less than the combination of 


rates upon Memphis; that is to say, the Memphis dealer 


who desires to take advantage of the transit privilege 
pays the full local rate from the point of origin into 
Memphis, and upon reshipment of the lumber to a point 
horth of the Ohio River pays 1 cent per 100 pounds 
less than the rate from Memphis to said point of ulti- 
Mate destination. In some instances this results in 
giving the Memphis dealer the same rate as the through 
Tate from the point of origin of the lumber to the point 
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of ultimate destination, while in other cases the shrink- 
age of 1 cent is not sufficient to make the Memphis 
reconsignment rate equal to the through rate from point 
of origin. 


No such transit arrangement has been granted to 
Ohio River crossings, for the following reason: In the 
development of traffic from points south of the Ohio 
River to points north thereof the rates ordinarily “broke,” 
as it was called, at the Ohio River; that is to say, the 
southern lines published a rate up to the river, the 
northern lines a rate beyond; and the through rate 
from any point in the South to any point in the North 
was made by adding these two rates together. There- 
fore on such a combination of intermediate rates a 
dealer at the river can bring lumber to his yards, pay 
the rate therefor, keep it as long as he pleases, and 
send it on in any form he desires. It follows that 
there was no reason why the carriers should grant a 
transit privilege at the Ohio River, for if the combina- 
tion of rates into and out of Louisville or Cairo is no 
greater than the rates through Memphis under the re- 
consigning privilege, it is obvious that the dealer at 
the river has an advantage in that he is not subjected 
to any of the restrictions of the reconsignment rules. 


It seems to us, therefore, that no cause exists for 
the establishment of a transit privilege at Louisville; 
but if the rates into and out of Louisville are such 
that the present reconsignment privilege gives undue 
advantage to Memphis, the best way to correct that 
violation of law is by fixing a proper relation of rates 
as between Memphis and Louisville; and, as we have 
already stated, a proper conclusion can best be reached 
by comparing the Louisville rates with the Cairo rates, 
it being conceded that Memphis and Cairo are now upon 
a proper relative basis. 


Considerable confusion seems to have arisen in the 
testimony by reason of the fact that in the past the 
earriers south of the Ohio River have frequently pub- 
lished two rates to Cairo, one to Cairo proper and 
another and lower rate to Cairo “for beyond.” Some 
of the exhibits compare the rate to Cairo “for beyond” 
with the rate to Louisville proper. However, the rate 
to Cairo “for beyond” cannot be used by a Cairo dealer 
who desires to remove his lumber from the cars at 
Cairo and subsequently reship it to points north; the 
rate to Cairo “for beyond” is simply a proportional rate 
used in making through rates from certain points in 
the South to certain -points in the North. 


In the cases of Tift vs. S. R. Co., 10 I, C. C. Rep., 
548, and Central Yellow Pine Asso. vs. I. C. R. R. Co., 
10 I. C. C. Rep., 505, the rates on yellow-pine lumber 
from points in southern Georgia, Alabama and Mississippi 
to Ohio River crossings were before the Commission. 
In those cases it was shown that from the lumber-pro- 
ducing territory in Arkansas and Louisiana there were 
territorial blanket rates to Cairo, and that the producing 
territory in Arkansas and Louisiana was less distant 
from the Ohio River at Cairo than was the southern 
lumber-producing territory, upon the average, from the 
Ohio River crossings—Cincinnati, Louisville, Evansville 
and Cairo. To the rates up to Cairo from Arkansas 


and Louisiana the railroads north of the river added 
arbitraries from Cairo to points of destination in central 
freight association territory and trunk line territory, 
the combination of said rates to Cairo and from Cairo 
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constituting through rates from Arkansas and Louisiana 
to points in the Northeast. The railroads extending from 
Georgia, Alabama and Mississippi to Ohio River cross- 
ings, for the purpose of rendering possible the movement 
of lumber from that section into central freight asso- 
ciation territory in competition with yellow pine from 
Arkansas and Louisiana, found it necessary to meet the 
rates from the latter states. This was accomplished by 
putting into effect so-called basing rates from points in 
Georgia, Alabama and Mississippi to Cairo which equaled 
the rates in effect from Louisiana and Arkansas to ‘said 
points. The arbitaries of the railroads north of the 
Ohio River from Cairo, added to these basing rates from 
Georgia, Alabama and Mississippi, produced total through 
rates equal to the through rates from Arkansas and 
Louisiana, In establishing the rates to Cairo from 
southern points, east of the Mississippi River, the rail- 
roads did nct contemplate that the traffic should actually 
move via Cairo. The publication of the rates to Cairo 
was merely a convenient method for determining through 
rates to points of destination in central freight asso- 
ciation territory. In view of the amendment to the 
law, which required stricter application of rates, the 
earriers have since published joint through rates from 
substantially all points in the South to all points in the 
North. These rates have ordinarily been made up by 
using the lowest combination through any of the Ohio 
River crossings. A number of so-called basing rates to 
Cairo “for beyond” are still in existence, but it seems 
that the only practical reason for their continuance is 
to provide a basis for rates to points to which joint 
through rates have not been published. 

The contention in this case is that the lumber 
dealer at Cairo has an undue advantage over the lumber 
dealer at Louisville. The dealer who desires to treat 
lumber at Cairo cannot use the proportional rate to 
Cairo any more than .he could use the joint through 
rate from the southern point to the northern destination, 
and it follows that the proper comparison is between 
the rates to Cairo proper and the rates to Louisville. 

Complainants’ contention in the main is placed upon 
three grounds. They claim, first, that from points on 
defendants’ lines the rates to Cairo and to Louisville 
ought to be the same where the distance is substan- 
tially the same. Second, the present rate from Memphis 
to Louisville is 12 cents per 100 pounds, and the rate 
to Cairo 10 cents per 100 pounds. From certain points 
south of Memphis on the Illincis Central and the Yazoo 
& Mississippi Valley railroads the differential between 
Cairo and Louisville is greater than 2 cents, and com- 
plainants contend that from all such points the differ- 
ential in favor of Cairo ought not to exceed 2 cents. 
Third, complainants assert that they are subjected to 
undue disadvantage because a bridge toll of 1 cent per 
100 pounds is added to the rate from the north bank 
of the Ohio River to make the rate from Louisville, 
while the other Ohio River crossings—Cairo, Evansville 
and Cincinnati—being on the north bank of the Ohio 
River, pay no bridge toll on outbound shipments, and 
on inbound shipments no bridge toll is added to their 
rates by the southern lines. 

The following table shows the rates from a number 
of representative shipping points in the South to Cairo 
proper, and “for beyond,” to Louisville, Evansville and 
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Cincinnati, with the distances and resulting revenue per 
ton per mile to each point: 


Statement Showing Distances and Rates per Ton per Mile on 
Oak Lumber, Carload, From Various Southern 
Points as Named to Ohio River Crossings. 


To Cairo, Il. 
Proper. For Beyond. 
Rate Rate Rate Rate 
per per per per 
100 Ton per 100 Ton per 
tance. Pounds. Mile. Pounds, Mile, 
Miles. Cents. Mills. Cents. Mills, 


From— Dis- 









Brewton, Ga........ 696 201% 5. 16% ce 
Chattanooga, Tenn.. 353 1 7.4 13 7.4 
Cordeie, Ga.......... 624 19 6.1 15 4.8 
Cullman, Ala........ 353 18 10.0 18 10.0 
Deatsville, Ala...... 409 18 8.8 18 8.8 
Decatur, Ala........ 381 13 6.8 13 6.8 
Dickson, Tenn....... 159 13 16.3 13 16.3 
Haralson, Ga........ 559 14 5.0 12 4.3 
Memphis, Te2nn...... 169 10 11.8 10 11.8 
McComb, Miss....... 448 14 6.3 14 6.3 
Nashville, Te2nn..... 200 10 10.0 10 10.0 
Newnan, Ga........- 514 14 5.4 12 4.7 
Oxford, Miss........ 213 13 12.2 13 12.2 
Pickens, Miss....... 327 14 8.6 14 8.6 
RMS; > GR. sic vscs cece 474 14 6.0 11 4.6 
Sequatchie, Tenn.... 338 17% 10.3 17% 10.3 
To Louisville, Ky. 
Rate per Rate per 
From Dis- 100 Ton per 
tance. Pounds. Mile. 
Miles. Cents. Mills. 
Brewton, Gu... ccccccccccces 657 21% 6.5 
Chattanooga, Tenn.......... 316 13 8.2 
Cordele, GOisc.cisccccccccves 616 20 6.5 
CEL EE. cc cose pee sebes 340 17 10.0 
Deatsville, Ala@........cseee0s 471 17 7.2 
POOORCUT, Bite ccc cvccsccccsce 308 13 8.4 
TibeRBe, Dec ccc cc ccccccces 229 15 13.1 
PIO BE oko nteccccecene 502 17 6.8 
Memphis, “TOM .....ccccccecs 377 12 6.4 
McComb, MiSS........-seee¢. 673 19 5.7 
TRAM VaIee,. . TOM. cece cccccece 187 9 9.6 
Gs Ne oo aon 50 ob ce 6 088 514 iT 6.6 
I MIR aa ne ny -0 a 5 0-9e 60.08 438 16 7.3 
Pickens, BEIGB..2..cccccscccs 552 17 6.2 
PENS, Gia vice hic ove cesecsee 437 15 6.9 
Sequatchie, Tenn............ 825 18 11.8 
To Evansville, Ind. 
Rate per Rate per 
From Dis- 100 Ton per 
tance. Pounds. Mile. 
Miles. Cents. Mills. 
Brewton, GO... cs ccccscccene 651 22% 6.9 
Chattanooga, Tenn.... 310 13 8.4 
Cordele, Ga.......2..6. 610 21 6.9 
Cullman, Ala.......... mr 312 18 11.5 
PIGNVEE, OARDB. Sivtccsinccovcs 443 i8 8.1 
ee, Di ccinn ct etcneeveds 280 14 10.0 
DSR TON, TOMB. ccc ckssocvess 201 15 14.9 
FIGRRIGON, GO. covecccccssccce 496 18 7.2 
Memphis, Tenn.............- 349 11 6.3 
McComb, MiSS........-.0ee.. 591 20 6.7 
Nashvilie, Tenn...........4+- 159 10 12.6 
TOGO, Foca cist ccteveues 471 18 7.6 
OmforG, BRIGG. « sicicccesvccces 356 16 9.0 
Pickens, Miss.............+. 470 17 7.2 
TN: CS ioc Cd vocdvetacocia 431 15 6.9 
Sequatchie, Tenn............ 297 17% 11.8 
To Cincinnati, Ohio. 
Rate per Rate per 
From Dis- 100 Ton per 
tance. Pounds. Mile. 
Miles. Cents. Mills. 
Bhvewtom,, GG... cove cvesiies oe 677 23% 6.9 
Chattanooga, Tenn.......... 336 13 7.7 
COrGele, GWiceccccccccccssces 636 22 6.9 
Cullman, Al@......cccccscces 450 19 8.4 
Deatsville, Ala..-.....ces-e0- 581 19 6.4 
Decatur, Ale. ..0...0.6cctecse 418 16 7.6 
pT Te ee es 339 19 11.2 
FERPA GBs icc siccscccdecce 522 19 7.3 
Memphis, Tenn.............. 487 15 6.2 
MOCO, BEISB .. .  ceccccccens 783 21 5.4 
Nashville, Tenn........ ony 297 13 8.8 
Newnan, G@..5 .ccccss 497 19 eS 
Oxford, Miss.......... wes 549 19 6.9 
Fickens, Miss........- Pree 662 20 6.0 
Rome, GO.......cees wae 457 15 6.5 
Sequatchie, Tenn.........+.. 435 | 17% 8.0 
ae 


As to complainants’ first proposition, no good reason 
has been shown to the Commission why Louisville should 
pay a higher rate than Cairo for the transportation of 
lumber from points of origin, which are substantially 
equidistant from both cities. The justice of this con- 
tention seems to have been conceded by defendant 
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Louisville & Nashville Railroad Company. At the time 
of the hearing the rates from points on the Louisville 
& Nashville, south of Decatur, Ala. were higher to 
Louisville than to Cairo; for instance, the rate from 
Deatsville, Ala., was 14 cents to Cairo and 17 cents to 
Louisville; from Bluff Springs, Fla., 16 cents to Cairo 
and 19 cents to Louisville, The general freight agent 
of the Louisville & Nashville Railroad Company ex- 
plained that this difference in favor of Cairo arose 
from the erroneous publication of a rate to Cairo proper 
which was the same as the basing or proportional rate 
to Cairo; that prior to the decision in the Tift and 
Central Yellow Pine cases, supra, the rate to Cairo 
had been raised to equal the Louisville rate, but was 
reduced to the former basis as the result of the deci- 
sions in those cases, Since the hearing herein the 
rate to Cairo proper from stations south of Decatur 
has been advanced and the Cairo rate is now the same 
as the rate to Jeffersonville, New Albany and Evans- 
ville; that is, 1 cent per 100 pounds higher than the 
Louisville rate. This tariff was made effective January 
22, 1911; and, as applied to the stations above mentioned, 
it results in a rate of 17 cents from Deatsvill to Louisville 
and 18 cents from Deatsville to Cairo; 19 cents from Bluff 
Springs to Louisville and 20 cents from Bluff Springs 
to Cairo. 


Complainants’ second contention, that the rates to 
Louisville from points south of Memphis on the Yazoo 
& Mississippi Valley and Illinois Central railroads should 
not in any case exceed the rate to Cairo by more than 
2 cents, does not appear to be well founded. By refer- 
ence to the table above inserted, it will be seen that 
the rate from Memphis to Cairo proper yields revenue 


of 11.8 mills per ton per mile, while the rate of 12 


cents to Louisville yields revenue of 6.4 mills per ton 
per mile. The rate from McComb, Miss., to Cairo proper 
is 14 cents and to Louisville 19 cents, but it will be 
noted that the 14-cent rate to Cairo yields revenue of 
6.3 mills per ton per mile, while the 19-cent rate to 
Louisville yields revenue of 5.7 mills per ton per mile. 
The same relative revenue per ton per mile appears to 
obtain from other points south of Memphis where the 
differential in favor of Cairo exceeds 2 cents, and upon 
this record we are unable to find that the present rates 
to Louisville are unreasonable or unduly prejudicial. 
It was testified by the witness on behalf of the Illinois 
Central that the differential of 2 cents between Cairo 
and Louisville from Memphis is less than is justifiable 
upon a mileage basis; that is to say, the distance from 
Memphis to Cairo is 169 miles, to Louisville 377 miles, 
or a difference in favor of Cairo of 208 miles. Defend- 
ant claims that the difference of 2 cents is not sufficient 
to compensate for the additional service performed in 
the transportation to Louisville, but that this adjustment 
has been forced by reason of the competition of the 
rail carriers with transportation by water up the Mis- 
sissippi and Ohio rivers, and that such competition does 
not exist with respect to points which are not upon 
the Mississippi River. 


On the other hand, it will be noted that the rate 
from Rome, Ga., to Cairo proper is 14 cents, and the 
distance 474 miles; while the rate from Rome to Louis- 
ville is 15 cents, and the distance 437 miles. No suffi- 
cient reason has been shown why the rate from Rome, 
Ga., and points of which it is typical should be greater 
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to Louisville than to Cairo. Based upon the rate from 
Rome to Cairo, the rate to Louisville ought not to ex- 
ceed 13 cents. From Wildwood, Ga., to Cairo the dis- 
tance is 362 miles and the rate 16 cents, To Louisville 
the rate is 16 cents and the distance 324 miles, Based 
upon the rate from Wildwood to Cairo, the rate to 
Louisville ought not to exceed 15 cents. 

Upon consideration of all the facts of record it is 
our conclusion that the rates to Louisville from points 
on the lines of defendants ought not to be higher for 
substantially similar distances than the rates to Cairo; 


and that Louisville is subjected to undue prejudice at 


least so far as rates to that city are greater for sub, 
stantially similar distances than the rates to Cairo. 


The matter of the bridge toll remains to be con- 
sidered. The contention of the Louisville lumber deal- 
ers may best be shown by using a typical rate; for 
instance, the rate from Wildwood, Ga., to Cairo and 
Louisville is 16 cents, the distance to Cairo being 362 
miles and to Louisville 324 miles. The rate from Cairo 
to Chicago is 10 cents for a distance of 365 miles and 
from Louisville 11 cents fcr a distance of 295 miles. 
The rate from Evansville, Ind., to Chicago, a distance 
of 287 miles, is 10 cents. In other words, when hauling 
traffic north from Louisville the northern lines add 
1 cent to their rate from the north bank of the river 
to cover the estimated expense of maintenance and 
cperation of the bridge, and this addition of 1 cent to 
the rate from the north bank of the river is the so-called 
bridge toll. The illustration above given shows that on 
a shipment from Wildwood, Ga., treated in the yards at 
Louisville and then shipped out to Chicago, the com- 
bination of the rates in and out is 27 cents, while 
through Cairo it is 26 cents. 


Complainants admit that the roads north of the 
river are entitled to 1 cent per 100 pounds on account 
of the bridge service out of Louisville. They contend, 
however, that if the northern lines are to add 1 cent 
on outbound shipments the Louisville dealers ought to 
pay 1 cent less on inbound shipments than the crossings 
on the north bank of the river reached by the southern 
lines; otherwise Louisville is at a disadvantage of 1 
cent per 100 pounds fcr which no transportation reason 
exists. As we understand it, no separate charge is made 
by the carriers south of the Ohio River for the service 
across the bridge, but the lines south, on traffic carried 
to northern destinations through Evansville and Cairo, 
add an arbitrary to what would otherwise be their pro- 
porticn of the joint through rate. There can be no 
doubt that Louisville, on the south bank of the river, 
ought not to pay inbound a rate which is sufficient to 
cover the transportation of traffic to the north bank of 
the river, and then, when reshipping the traffic to the 
north, again pay an amount sufficient to cover the trans- 
portation across the bridge. In other words, Louisville 
ought not to be considered on the north bank of the 
river On inbound shipments and on the south bank of 
the river on outbound shipments. 


In Freight Bureau of Cincinnati vs. C., N. O. & 
T. P. Ry. Co., 7 I. C. C. Rep., 180, the Commission found 
that the location of Cincinnati upon the north bank of 
the Ohio River, and the fact that railroads leading 
south must cross that river over expensive bridges for 
which an arbitrary or toll is charged, or allowed in the 
division of rates, justified some higher differential from 


5 NEI Es 


Fe a et a nel 


Paella Ae Ae 


eee Pe ene 





130 





pment fanaa SS 






Cincinnati over rates from Louisville, on the south 
bank of the river, to destination points in so-called 
“Montgomery and southwestern territory.” The difficulty 
in determining this question arises from the fact that 
the bridges are now for the most part owned by the 
railroad companies or their subsidiary companies, and 
no separate charge is made to the public for the use 
of the bridge. In hauling traffic to Cairo and Louisville 
from a point equidistant from both those cities, at the 
same rate, it is obvious that the carriers perform a 
greater service for the Cairo dealer by reason of trans- 
porting his traffic across the bridge. As we understand 
it, in the adjustment of interline accounts between car- 
riers, an expensive bridge is ordinarily considered as 
constructive mileage and the division of joint rates 
made upon that basis. 

Upon the present record we cannot say, for instance, 
that from points equidistant from Louisville and Cairo 
the rate to Louisville should be 1 cent less than to Cairo. 
There is no evidence in the record which indicates 
the added expense of moving traffic to Cairo by reason 
of the use of the bridge at that point, and any relative 
adjustment as between Louisville and Cairo based upon 
the fact that one is upon the south and the other upon 
the north bank of the river would necessarily have to 
take into consideration not only the amount which the 
earriers charge each other in their interline accounts 
for the use of the bridge, but the actual cost of trans- 
porting the traffic across the bridge; and any result so 
obtained might be subjected to modification by reason 
of the fact that the bridges are owned or operated by 
different carriers and perhaps upon different terms. The 
record does not indicate by whom the several bridges 
are owned and operated, and other facts essential to a 
conclusion upon this point, and therefore we shall not 
attempt to dispose of that matter at this time. 

As we have stated, it is our opinion that from points 
on defendants’ lines which are equidistant, or sub- 
stantially so, from Cairo and Louisville, the rates to 
Louisville ought not to exceed the rates to Cairo, and 
that from other points of origin the differences in rates 
to Cairo and Louisville should be proportionate with 
the difference in distance, and the best disposition of 
the case seems to be to request the defendants to enter 
upon a revision of their tariffs which shall produce this 
result. In the present state of the record it would be 
difficult to enter an order which would be of any benefit 
to complainants, for the reason that a great many cf 
the points from which they ship, or desire to ship, and 
respecting which rate comparisons have been instituted 
in the record, are on the lines of roads which are not 
parties defendant, and because any order made at this 
time might be subject to modification upon further in- 
vestigation of the matter of bridge tolls. Moreover, 
the points set forth in the exhibits which are on the 
lines of defendants are said to be. merely typical and 
are only a small fraction of the total number of points 
involved. We deem it best, therefore, to make no specific 
order at this time. It is expected that the defendant 
carriers will at once enter upon a revision of their 
tariffs in accordance with the views herein set forth. 
If such action should not be taken, the complainants 
may apply for reopening of the case, bring in all nec- 
essary parties defendant, and set forth in detail the 
points respecting which an order should be entered in 
accordance with the foregoing conclusions. 
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Complainants ask for reparation and at the hearing 
filed a considerable number of expense bills in support 
of their claim; but they have not attempted to show to 
what extent, if any, they were damaged in connection 
with the shipments covered by the expense bills sup. 
mitted, and they were not in a position to do so ip 
advance of this decision. Therefore, no opinion is ex. 
pressed respecting the matter of reparation, and that 
part of the case will be held awaiting such action as 
complainants may deem proper. The petition also at. 
tacked, in a general way, the rates from points west of 
the Mississippi River in Louisiana and Arkansas to 
Louisville, but the evidence in respect thereto is go 
meager that no conclusion can be reached upon the 
record and no opinion is expressed. 

Commissioner McCHORD took no part in the decision 
of this case. 


Orders Reduction in Rates to Denver 


OPINION NO. 1733 
No. 3964. 

(22 I. C. C. Rep., 259.) 
MINNEAPOLIS TRAFFIC ASSOCIATION OF THE CITY 
OF MINNEAPOLIS, 
vs, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY ET AL, 


Submitted December 1, 1911. Decided January 8, 1912. 
Class rates from Minneapolis to Denver found to be unreason- 

able and lower rates ordered. 

T. A. McGrath and Hugh E. White for complainant. 

George P. Lyman for Chicago, Burlington & Quincy 
Railroad Company. 

James B. Sheean, George W. Peterson and E. B 
Ober for Chicago, St. Paul, Minneapolis & Omaha Rail: 
way Cempany. 

F. C. Dillard, H, A. Scandrett and J. A. Monroe for 
Union Pacific Railroad Company. 

J. D. Armstrong for Great Northern Railway Com- 
pany. 

Report of the Commission. 


PROUTY, Commissioner: 

The complaint in this case is that the present class 
rates from Minneapolis, Minn., to Denver, Colo., are 
unjust in and of themselves and discriminatory as com- 
pared with class rates from St. Louis, Mo., and Chicago 
Ill. The present class rates between the points named 
in cents per 100 pounds are as follows: 


Class Rates to Denver, Colo., and Common Points. 


Class. 
From— 1 2 3 4 

Cts: Cts. Cts: Cts. ts 
Chicago and common points....... 180 145 110 85 67 
pT ee er ere eo 180 145 110 85 67 
St. Louis and common points...... 162 127 101 80% 63 

Class. 
From— A B ¢ D E 
Cts. Cts. Cte Cts. Cts. 
Chicago and common points........ 80% 63 54 47 40 
UGE © icin ea'cds Whos op ¥b0's oc'vet 80% 63 54 47 = 40 
St. Louis and common points........ 74 56 50 42 36 


In obedience to the order of the Commission in the 
so-called Kindel case, 15 I. C. C. Rep., 555, the roads 
leading from Chicago and St. Louis reduced their class 
rates to Denver, with the result that for a short time 
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the rates from Minneapolis were higher than from 
Chicago. Today the rates from Minneapolis and Chi- 
cago are the same. Minneapolis now asks that her 
rates be reduced to the St, Louis basis, and, as a reason 
why they should be, sets forth the rates which have 
existed in the past from these points, from which it 
appears that for 12 years there existed practically the 
same rates from Minneapolis as from St, Louis, the 
Chicago rates being higher. The distance from Min- 
neapolis is less than from either Chicago or St. Louis. 

A hearing was had, at which considerable testimony 
was introduced by manufacturers located in Minneapolis 
to the effect that under the present rate adjustment 
they were unable to compete with similar enterprises 
located in St. Louis and at points taking the St. Louis 
rate. We do not think it necessary to go into this 
evidence in detail. It may be noted in passing, how- 
ever, that at the present time these defendant carriers 
publish commodity rates from Minneapolis to Denver 
which enable the former city to compete with St. Louis, 
this being simply an evidence of what the history of 
the class rates themselves show. 

The vice-president of the Union Pacific in charge of 
trafic appeared and made no serious opposition to the 
complaint, but stated in substance that the matter had 
not been adjusted before because his company did not 
believe it was good: policy to grant the relief asked. for, 
since it would constitute an acquiescence in and approval 
of the principle announced by the Commission in the 
Kindel case, supra. 

From a full consideration of all the facts and cir- 
cumstances as disclosed by this record, we are of the 
opinion and find that the present rates applicable to 
the first 10 classes as now published from Minneapolis 
to Denver are excessive and unreasonable and should 
nct exceed the following: 


CIA ieee tnt oes 1 2 3 dq 5 a 2° PS 





Rate; sin ieva nes 162 127 101 80% 63 74 56 50 42 36 

We further find that the class rates from Minne- 
apolis ought not to exceed those from St. Louis. 

An order will be entered in accordance with the 
above findings. , 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1912. 

Judson C. Clements, Charles A, Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 3964. 
MINNEAPOLIS TRAFFIC ASSOCIATION OF THE CITY 
OF MINNEAPOLIS, 
vs, 

CHICAGO, BURLINGTON & QUINCY RAILROAD COM- 
PANY; THE GREAT NORTHERN RAILWAY COM- 
PANY; CHICAGO, ST. PAUL, MINNEAPOLIS & 
OMAHA RAILWAY COMPANY; UNION PACIFIC 
RAILROAD COMPANY, AND THE CHICAGO, ROCK 
ISLAND & PACIFIC RAILWAY COMPANY. 

1. This case being at issue upon complaint and 
alswers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission being of the opinion that the present class 
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rates applied by defendants for the transportation of 
traffic from Minneapolis, Minn., to Denver, Colo., are 
unreasonable, and that the class rates named in para- 
graph 3 hereof would for the future be just and reason- 
able, and haying made and filed a report containing its 
conclusions thereon, which said report is made a part 
hereof: 

2. It is ordered, That the above-named defendants 
be, and they are hereby, notified and required to cease 
and desist, on or before the ist day of March, 1912, 
and for a period of not less than two years thereafter 
abstain, from exacting their present class rates for me 
transportation of traffic from Minneapolis, Minn., to 
Denver, Colo. 

3. It is further ordered, That said defendants be, 
and they are hereby, notified and required to establish, 
on or before the ist day of March, 1912, and maintain 
in foree thereafter during a period of not less than 
two years, and apply to the transportation of traffic from 
Minneapolis, Minn., to Denver, Colo., class rates in 
cents per 100 pounds which shall not exceed the follow- 
ing, to wit: 
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4. And it is further ordered, That said defendants 
be, and they are hereby, notified and required to cease 
and desist, on or before the ist day of March, 1912, 
and for a period of not less than two years thereafter 
abstain, from exacting for the transportation of traffic 
from Minneapolis, Minn,, to Denver, Colo., any class 
rates in excess of the class rates contemporaneously 
applicable over their lines to the transportation of traffic 
from St. Louis, Mo., to Denver, Colo. 


Reno Local Rates Sustained 





OPINION NO. 1722 
No. 3786. 
(22 I. C. C. Rep., 205.) 
RAILROAD COMMISSION OF NEVADA. 
vs. 
NEVADA-CALIFORNIA-OREGON RAILWAY AND SI- 
ERRA VALLEYS RAILWAY COMPANY. 


Submitted June 13, 1911. Decided January 9, 1912. 


1. The fact that the defendants’ division of the joint rate from 
Sacramento via Reno to Nevada-California-Oregon points 
is considerably lower than the Nevada-California-Oregon 
local rates from Reno to the same points does not amount 
to undue discrimination by the Nevada-California-Oregon 
Railway against Reno. 


2. The present local rates of the Nevada-California-Oregon Rail- 
way from Reno are not found unreasonable. 


H. F. Bartine, J. F. Shaughnessy, W. H. Simmons, 
Cleveland H. H. Baker and E. H, Walker for Railroad 
Commission of Nevada. 

N. J. Barry and J. M. Crawley for the Nevada- 
California-Oregon Railway and Sierra Valleys Railway 
Company. 

Report of the Commission. 
LANE, Commissioner: 

The complainant in this case, the railroad com- 
mission of the state of Nevada, on behalf of certain 
merchants resident at Reno, alleges (1) that there is 
undue discrimination against Reno in that the rates 
charged from Reno to the several points on defendants’ 
lines are higher than the division of the joint rate 










































































132 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


from San Francisco or Sacramento received by defend- 
ants for the same hauls; and (2) that the local rates 
charged from Reno to points on defendants’ lines are 
unreasonable per se. The entire schedule of class and 
commodity rates northbcund is brought in issue, and 
a new list of commodity rates is proposed. 


The Nevada-California-Oregon Railway is a narrow- 
gauge line extending 184 miles northerly from Reno into 
northeastern California, Alturas being the terminal at 
the time of hearing. From Plumas, on the line of this 
road, 34 miles from Reno, the Sierra Valleys Railway 
reaches 37 miles westerly to Mohawk, or Clio, as it is 
now known. For a number of years this branch line 
has been under the management and control of the 
Nevada-California-Oregon Railway, and is now owned 
by it under foreclosure of mortgage. 


The Southern Pacific Company connects with the 
Nevada-California-Oregon at Reno. A joint tariff on 
traffic from California points on the Southern Pacific is 
in force, but all goods must be transferred to narrow- 
gauge cars at Reno. The Western Pacific crosses the 
Nevada-California-Oregon and maintains a transfer sta- 
tion for eastbound and westbound goods at Doyle, 57 
miles from Reno. West of the main line, the Western 
Pacific parallels the Sierra Valleys Railway throughout 
the latter’s entire length. The accompanying map shows 
the situation. 





According to the evidence, the Nevada-California- 
Oregon runs through a comparatively unproductive coun- 
try, yielding little or no traffic for the first 75 miles, 
From Hot Springs, Madeline and Alturas considerable 
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traffic is forwarded by team to the surrounding country, 
these three points receiving 71% per cent of the north. 
bound business and 45 per cent of the southbound. 

The bulk of the northbound traffic’ of the California. 
Nevada-Oregon Railway is through traffic originating jp 
Sacramento and destined to a competitive territory 
which is served by the Southern Pacific and the West. 
ern Pacific as well as the California-Nevada-Oregon 
Railway. The chief competitive areas are Surprise Val. 
ley, which is reached by team hauls from Gerlach on 
the Western Pacific, and Alturas on the California. 
Nevada-Oregon Railway, and the group of towns rep 
resented by Adin and Bieber, which are reached by 
team hauls from Bartle, on the McCloud River road, a 
branch of the Southern Pacific, and Madeline, on the 
California-Nevada-Oregon Railway. 

The situation in Surprise Valley is indicated by the 
following rate comparison. From Sacramento to Ger. 
lach on the Western Pacific the rates are: 

COME: vcccasnve 1 2 3.64 5 A 2.6 D> B 


ee 115 96 86 69 57.5 57.5 44 38 32 29 
From Sacramento to Alturas on the California-Ne 


vada-Oregon Railway the joint rates are: 

Chant isis istas Rok hit ES Ah CR PD OB 

Meh. esis 145 126 116 99 87.5 87.5 73 68 65.5 55.5 

The wagon haul to Cedarville is 25 miles from 
Alturas and 78 miles from Gerlach, and the California. 
Nevada-Oregon gets most of this business, while the 
wagon haul from Alturas to Eagleville is 41 miles, from 
Gerlach 62 miles, so that the Western Pacific gets this 
business. The traffic to surrounding territory is divided. 

The competition in the Adin and Bieber territory 
is as follows: From Sacramento to Bartle via the 
Southern Pacific and the McCloud River Railroad is 
294 miles. From Sacramento to Madeline via _ the 
Southern Pacific and the California-Nevada-Oregon is 
298 miles. Adin is 60 miles from Bartle and 35 miles 
from Madeline by team haul. Bieber is 49 miles from 
Bartle and 50 miles from Madeline. At the time of 
the hearing the rate adjustment was so made that prac- 
tically all the Bieber tonnage came through Bartle, 
while all the Adin tonnage came through Madeline. 
Since the hearing the third and fourth class rates from 
Sacramento to Bartle have been reduced. Furthermore, 
all the joint class rates from Sacramento to Madeline 
have been reduced. We have no evidence of the pres 
ent distribution of the tonnage, but the changes in 
rates indicate that an active competition for this ter 
ritory is now in progress. 

Since the time of the hearing in this case a new 
joint tariff has been issued canceling the joint rates 
then in effect from Sacramento and San Francisco to 
points on the Nevada-California-Oregon Railway and also 
a new local tariff canceling the rate from Reno to 
points on the Nevada-California-Oregon Railway. This 
new local tariff will be effective December 15. Since 
reparation is not asked for, but a determination of rates 
for the future, we shall confine our attention to 4 
consideration of the. rates at present effective, rather 
than those effective when the hearing was held. 

First, let us consider whether the difference be 
tween the local rates of the Nevada-California-Oregon 
Railway,-as compared with the Nevada-California-Oregon 
division of the through rates from Sacramento via Reno 
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yolves undue discrimination against Reno, as the peti- 
tion alleges. 

The present joint class rates from Sacramento to 
Alturas (338 miles) are: 


Clas ssewseed Ok fe ote ee Cee SAE ek ually 

Rate savasces 145 126 116 99 87.5 87.5 73 68 55.5 55.5 

The divisions of these joint rates are as follows: 
Class. 


1 2 3 4 A B c oy 3B 
Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. 
Southern Pa- 
cific division, 
Sacramento 


to Reno.... 66.1 57.4 52.9 45.11 39.9 39.9 33.3 381 25.3 25.3 
Nevada - Cal- 
ifornia-Ore- 
gon division, 
Reno to Al- 
eras civcvn 78.9 68.6 63.1 53.89 47.6 47.6 39.7 37 36.2 30.2 
The local rates from Sacramento to Reno (154 miles) 
are— 
Cael; setecdedecensan RR et eee vat ee ee i ae 


Rat© cecccccsevceces 85 71 64 51 43 43 34 28 25 21 


The local rates from Reno to Alturas (184 miles) 
are— 


ClASS cecsceceses ee cee Veen ee ee See ae eS 


Rate cecccccscses 130 123 116 99 82 82 55 50 42 42 


Thus it appears that the Southern Pacific division 
of the joint rates to Alturas almost equals its local 
rates in the higher classes and actually exceeds its local 
rates in the three lower classes. Reference to the tar- 
ifs also shows that the Southern Pacific division of 
the joint rates to Madeline exceeds the local rates in 
the seven lower classes and its division of the joint rate 
to Hot Springs exceeds it local rate in all classes. 

In the case of the Nevada-California-Oregon Railway, 
however, its local class rates from Reno to Alturas 
considerably exceed its division of the joint rate, as is 
shown by the following comparison: 


Class. 


1 2 3 4 5 A.B oS. 2 E 

Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. 
Local rate, 
Reno to Al- 

turas* ....130.0 123.0 116.0 99.00 82.0 82.0 55.0 50 42.0 42.0 
Nevada-Cali- 
fornia-Ore- 
gon division 
of through 
rate, Sac- 
tamento to 

Alturast .. 78.9 68.6 63.1 53.89 47.6 47.6 39.7 37 30.2 30.2 


Difference 651.1 54.4 52.9 45.11 34.4 34.4 15.3 13 11.8 11.8 
*Nevada-California-Oregon local freight tariff No. 9, I. C. C. 
No. 132, effective December 15, 1911. 


tt tJoint freight tariff No. 44A, I. C. C. No. 74, effective March 
» 1911, 


The comparison above is based on the rates to 
Alturas; the rates to Madeline and Hot Springs show 
similar conditions. Does this diffeernce amount to an 
widue discrimination against Reno in favor of Sacra- 
mento? A wide spread is apparent between the local 
tate and the Nevada-California-Oregon division of the 
through rate. If the Nevada-California-Oregon Railway 
was alone responsible for this wide divergence, we 


f Would be forced to find unreasonable discrimination. 


The evidence, however, shows very clearly that the 
division of the through rate is practically beyond the 
contro] of the Nevada-California-Oregon Railway and, 
further, that the joint rates are the result in no small 
part of competitive conditions at Sacramento which do 
hot correspondingly affect the Reno local rates. The 
evidence shows two things: 

1. That the present joint tariff was forced on the 
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Southern Pacific and the Nevada-California-Oregon by 
the advent of the Western Pacific, which has already 
taken from the Nevada-California-Oregon most of its 
business along its Sierra line, and which, by quoting 
low rates to Gerlach, Nev., has secured the Eagleville 
business and affords potential competition to other points 
in Surprise Valley which are now reached by teams 
from Alturas. Furthermore, the joint rates are lower 
because of the competition of the Shasta line of the 
Southern Pacific for the business at Adin and Bieber via 
Bartle. Disregarding the evidence offered to prove water 
competition up the Sacramento River, we are forced 
to conclude that the route from Sacramento to Nevada- 
California-Oregon points via Reno is undoubtedly in 
competition with the Bartle route and with the Western 
Pacific via Doyle te all points on the Nevada-California- 
Oregon Railway, 

2. The Nevada-California-Oregon Railway must take 
what division of the through rate it can get from the 
Southern Pacific. Seventy-three per cent of the north- 
bound tonnage of the Nevada-California-Oregon Railway 
was, up to the time of the hearing, received by it from 
the Southern Pacific at Reno. From the evidence it 
appears that a part, at least, of this tonnage could be 
diverted by the Southern Pacific so as to go by its 
Shasta branch to Bartle rather than by the Nevada- 
California-Oregon Railway to Madeline. It would be to 
the advantage of the Southern Pacific to so route its 
freight destined for the Adin-Bieber territory, since its 
mileage by that route would be much greater. Only 
by allowing the Southern Pacific to have the lion’s 
share of the division via Reno can the Nevada-California- 
Oregon- secure this traffic at all. 

We can see, then, good reasons why the through 
rate may reasonably be less than the combination rate 
via Reno, and also why the spread between the Nevada- 
California-Oregon local rate and the Nevada-California- 
Oregon division of the through rate may be considerable 
without amounting to undue discrimination against Reno 
on the part of the Nevada-California-Oregon Railway. 


It is a matter of every-day observation that a through 
rate may properly be less than the sum of the locals. 
It is urged in this case, however, that, since the through 
freight must all be transferred at Reno, there is no 
excuse for this difference here. It is true that the extra 
expense occasioned by the transfer should tend to 
equalize the through rate and the sum of the locals, 
but the general principle remains that a through rate 
may well be lower than the sum of the locals, although 
the cost of service is the same, if the lower through 
rate is forced by competition which does not affect the 
local rates. 


In dismissing that part of the complaint which 
alleges discrimination because of the wide spread be- 
tween the Nevada-California-Oregon local rate and the 
Nevada-California-Oregon division of the through rate 
we cannot, however shut our eyes to the fact that 
this difference in the rates is very prejudicial to the 
interests of Reno, and, therefore, we are impelled to 
scrutinize carefully the local rates of the Nevada-Cali- 
fornia-Oregon Railway to determine whether they are 
not in themselves unreasonable. 


In considering the reasonableness of a whole sched- 
ule of rates, we may well at the outset make inquiry 
as to the general financial condition of the railroad. 
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The ccmplainant has made a comparison of the receipts 
and expenditures of the Nevada-California-Oregon Rail- 
way for four years, as follows: 


Average ‘ 
Year Ending Gross Operating Rate per Operating 
June 30— Earnings. Expenses. Ton-Mile. Ratio. 
P. Ct. 
SE. sen 660000 $267,305.58 $119,197.72 $0.03821 44.59 
er 338,668.20 171,565.07 -04848 50.66 
BD bis vis mad 406,668.10 177,811.35 .05652 43.72 
EY. odo cadee's 447,857.17 218,604.84 -04735 48.81 
Net Dividend on Capital 
Year Ending Operating Freight Stock. 

June 30— Revenue. Revenue. Amount. ao 
Beye ae eS $148,107.86 $160,851.23 $30,000 *4 
DE inicweeswiceke 167,103.13 209,233.25 37,500 | 
0 I ae ee» 228,856.75 253,199.36 52,000 { +] 

or 
| SiS Cae ter 229,252.33 268,721.09 52,000 } a} 
*Preferred. Common. 


These figures show an increase .in gross earnings 
of 6754 per cent in 1910 over 1907, together with an 
increase of 83.4 per cent in operating expenses, 54.79 
per cent in net operating revenue, and 73.33 per cent 
in dividends paid. This would seem to indicate a pro- 
gressive increase in the prosperity of the rcad. Some 
of this increase would appear to have resulted from 
the extensions of the road in 1907 and 1908, as shown 
in the following comparison of revenue: 


Comparison of Revenue, 1907-1910. 


Total Reve- 

Freight Passenger nue from 

Year Mileage. Revenue. Revenue. Transpor- 
tation. 

Se eae 143.84 $160,735 $ 81,923 $267,305 
ee SE 164.24 209,233 102,489 333,725 
Se ae eee 184.01 253,199 124,156 400,830 
ge eee 184.01 268,721 147,149 442,235 
These figures, however, indicate little as to the 


present or future earnings of the road, because since 
March, 1910, the whole condition of its traffic has been 
changed by the advent of the Western Pacific and the 
resulting loss of business and reductions in joint and 
local rates. The table compiled by the complainant 
shows the financial condition of the road from June 30, 
1907, to June 30, 1910. During this time the joint tariff 
(83-B) quoted a minimum rate of $2.20 from Sacramento 
to Alturas, $1.85 to Madeline, and $1.55 to Hot Springs 
on all classes. Since then the Nevada-California-Oregon 
Railway established with the Southern Pacific Company 
its first joint class tariff (No. 44, effective April 30, 1910), 
and thereunder the Nevada-California-Oregon Railway was 
allowed a division much lower than it had previously 
received on through traffic. But on March 21, 1911, 
another joint tariff (44-A) became effective, still further 
reducing most of the class rates and many of the com- 
modity rates. Below is a table showing the reduction 
in the Nevada-California-Oregon division of the through 
class rates, effected by Joint Tariff No. 44-A, which 
came into operation subsequent to the period on which 
complainant based its argument that the road is pros- 
perous. 
REDUCTION IN DIVISION OF THE THROUGH CLASS 
RATES. 
Sacramento to Alturas. 
Class. 
1 3 4 5 


2 5 
Cts. Cts. Cts. Cts. ' Cts. 
Nevada-Calif srnia-Oregon division 


of joint rate before March 21, 1911..88.74 80.23 72.40 63.69 58.80 
Nevada-California-Oregon division 


of joint rate after March 21, 1911..78.90 68.60 63.10 53.89 47.60 





Reduction ........ 5s ela abe wee 9.84 11.43 9.30 9.80 11.2 
Sacramento to Madeline. 
Nevada-California-Oregon division 


of joint rate before March, 21, 1911..88.74 80.03 72.40 63.69 58.40 
Nevada-California-Oregon division 


of joint rate after March 21, 1911..70.06 60.88 56.05 47.83 42.28 
SPIN < va cdi guubibevenssc Bors 17.68 19.15 16.35 15.86 16.52 





Sacramento to Hot Springs. 


Nevada-California-Oregon division 
of joint rate before March 21, 1911..52.98 47.29 43.38 58.04 34.35 
Nevada-California-Oregon division ‘ 
of joint rate after March 21, 1911.48.00 40.89 36.62 29.87 25.07 


Reduction § ...crcccccccccvccsevece 4.98 6.40 6.76 8.17 9.7 


Sacramento to Alturas. 


Class. 
A B D E 
Cts. Cts. Cts. Cts. ts. 
Nevada-California-Oregon division 
of joint rate before March, 21, 1911..54.98 34.84 34.84 28.31 28.31 
Nevada-California-Oregon division 
of joint rate after March 21, 1911..47.60 39.70 37.00 30.20 30.29 





Reduction 
Increase 


Sacramento to Madeline. 


Nevada-California-Oregon division 
of joint rate before March, 21, 1911..54.98 34.84 34.84 28.31 28.31 
Nevada-California-Oregon division 
of joint rate after March 21, 1911..42.28 29.96 28.27 22.95 








2 
SOGNNOE. nos cock cctacnvacedcels 12.70 4.88 6.57 5.36 5.36 


Sacramento to Hot Springs. 


Nevada-California-Oregon division 

of joint rate before March 21, 1911..34.85 19.20 19.02 16.18 16.18 
Nevada-California-Cregon division 

of joint rate after March 21, 1911..25.07 15.29 14.76 11.56 11.56 


Py ee ee Pe Lee 9.78 3.91 4.26 4.62 4.62 

As already noted, at the time of the hearing 73 
per cent of the northbound traffic of the Nevada-Cali- 
fornia-Oregon Railway moved under joint rates. From 
this it appears that on the greater part of the north. 
bound traffic a very substantial reduction has _ taken 
place in the Nevada-California-Oregon Railway’s freight 
receipts since the hearing. 

But, not only have the freight receipts per 100 
pounds been reduced, but the joint tonnage also has 
been lessened. The evidence showed that the Nevada- 
California-Oregon Railway had lost to the Western Pa- 
cific practically all the tonnage to Mohawk on the Sierra 
Line. Besides, part of the 73 per cent northbound 
tonnage which the Nevada-California-Oregon previously 
received from the Southern Pacific at Reno is now being 
received by it from the Western Pacific at Doyle, so 
that its haul is shorter and its division of the: joint 
rate appears to be correspondingly less. 

Furthermore, it should be noted that since the four 
years’ period cited by complaint as showing the pros- 
perous condition of the Nevada-California-Oregon Rail- 
way, there has been a considerable reduction in the 
Jocal rates. On June 5, 1910, a tariff went into effect 
which reduced class rates and added several commodity 
rates at the request of Reno shippers. The local class 
rates before and after June 5, 1910, are compared below: 





Local Rates Before and After June 5, 1910. 
Reno to Alturas (184.1 Miles). 


Class. 
1 2 3 4 5 A B Cc D E 
Cts. Cts. Ots. Cts. Cts. Cts. Cts. Cts. Cts. Cts. 
Before June 5, 1910..195 185 170 150 130 130 85 80 65. 60 
After June 5, 1910..130 123 116 110 82 82 65 50 42 42 


Reduction ..... 65 62 54 40 48 48 30 30 23 18 
Reno to Madeline (144 Miles). 


Before June 5, 1910..160 143 130 114 100 100 55 50 40 49 
After June 5, 1910..109 193 98 93 70 70 47 44 37 37 





Reduction ...... 51 40 32 21 #30 30 8 ~«6 COB 


Reno to Hot Springs (85 Miles). 


Before June5,1910..94 86 77 67 61 61 3 29 24 «(24 
After June 5, 1910.. 69 66 63 60 45 45 30 27 24 24 





Reduction ...... 2 20 14 #7 «146 #«96#¢«3 #2 0 0 
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This indicates that on the 27 per cent of north- 
pound traffic which moves out of Reno on local class 
rates there have been comparatively recent reductions 
yarying from 2 cents to 65 cents per 100 pounds. 

The result of all these changed conditions—lower 
local rates from Reno, lower joint rates from Sacra- 
mento, strong competition by the Western Pacific—is 
strikingly shown by the following comparison of freight 
earnings of the Nevada-California-Oregon Railway: 

Freight Earnings. 





16 Months 16 Months 
Ending Ending Increase. Decrease. 
Month. April 30, April 30, 
1910. 1911. . 
1909. 1910. 
January ..... $9,643.32 $19,653.67 E  & Seer a 
February . 14,738.93 17,484.93 hf lepetngs eye yy 
March .eccess 20,163.10 Se. 5. - tenandena $2,132.18 
April .cccscds 22,995.65 15,105.99 7,849.66 
May «.«ssétes 24,947.81  e 8 ee ere ee 6,965.54 
GENO vcccnunme 27,450.20 steeds 8,884.12 
Joly .stcheoes 28,004.21 ie | f re errs 12,166.42 
August 0 .«dien 28,256.58 8S ae 3,271.07 
September ..29,875.17 a) dees ee 2,026.14 
October ...... 35,045.34 26,269.32 &,776.02 
November ...3%,825.52 8 re 6,510.48 
December ....19,890.07 eee Rew es 6,346.37 
1910. 1911. 
January . ..e< 16,653.67 4,347.25 12,306.42 
February ....17,484.97 Ree? 2 Se deits 9,759.92 
March ..<s2008 18,030.92 Re .*~)\sdegesen 9,224.92 
Borll .. cweedec 15,105.99 ee. wexdwees 2,581.93 
Total. iss 352,071.75 _ FP 89,044.80 
Per cent of 
GOCTORMRES va), Shams onde ty sone edhe & 32.) tetecdbee 25.29 


The complainant answered this exhibit by pointing 
out that it included three abnormally low months—Jan- 
uary, February and March, 1911—and proffered the opin- 
ion that if the figures for May and June were available 
the average for the previous four-year period would be 
maintained, An examination of the complete annual 
report of the Nevada-California-Oregon Railway for the 
year ending June 30, 1911, however, only confirms the 
conclusions suggested. 

With the new material furnished by this report be- 
fore us, a comparison of the last five years will be 
enlightening: 


Average Oper- 
Year Ending Gross Operating Rate per ating 
June 30— Earnings. Expenses. Ton-Mile. Ratio. 
Per Ct 
Mt .cagekte $267,305 $119,197 $0.03821 44.5 
ee -widaiunins 338,668 171,565 .04848 50.6 
TOD” enwanceans 406,668 177,811 .05652 43.7 
0 ieee 447,857 218,604 -04735 48.8 
pn ee 338,967 242,992 .04202 71.6 
Balance 
to Credit 
Net Dividend on Account 
Year Ending Operating Freight Capital Stock. Profit 
June 30— Revenue. Revenue. Amount. anc and Loss. 
er Ct. 
Be) enigttn ang 0a $148,107 $160,851 $30,000 *4 $280,934 
MOS uni, coe eee 167,103 209,233 37,500 7 299,290 
ieee: 228,856 253,199 52,000 4 +1 { 436,836 
* ' 
me 229,252 268,721 52,000 4 33 f 472,696 
es ee 95,975 194,343 22,500 *3 471,099 
*Preferred. {Common. 


Thus it becomes clear that the financial condition 
of the Nevada-California-Oregon Railway has radically 
The gross earnings 
have decreased by over $100,000 (1910-1911), while op- 
erating expenses have increased, so that the operating 
ratio has jumped from less than 50 per cent to over 
70 per’cent. The result is that no dividends were paid 
during the past year on the $1,450,000 of common stock, 
and only three per cent was paid on the $750,000 of 
Preferred stock. The road has obviously had a leaner 
year than for some time past. 
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The gross earnings have decreased not only be- 
cause the ton-mile rate has been reduced by tariff 
changes, but also because the tons carried have fallen 
off from 57,748 tons in 1909 and 54,707 tons in 1910 to 
only 42,024 tons in 1911. 

On the other hand, the operating expenses have in- 
creased. During the past year the item for maintenance 
of roadway and track under the heading of Maintenance 
of Way and Structure is $91,733.07. This is 37 per cent 
of the total operating expense and seems abnormally 
large for this road. But it appears that extensive re- 
newals have been made in the road, for 259 tons of 
steel rails have been laid during the year, as compared 
with 104 tons in 1910 and practically none in 1909. 
This increase in the renewal work has led to a great 
increase in the number employed and in the total wages 
paid. 

It should be recalled that since the hearing, besides 
the reduction in joint rates, the Nevada-California-Oregon 
Railway has voluntarily introduced several new local 
commodity rates and has also filed a new local tariff 
to become effective December 15, 1911, which . further 
reduces the fourth class rate, effective since June 30, 
1910, between Reno and Alturas from $1.10 to 99 cents, 
as well as lowering some commodity rates and intro- 
ducing certain new ones to Alturas. Since the north- 
bound tonnage contains a large portion of fourth class 
matter, this latest reduction of 11 cents per 100 pounds 
will effect quite a saving to Reno shippers. 

In view of this financial showing and of the manifest 
purpose of the road to reduce its rates to suit new 
conditions, any further reduction by the Commission at 
present seems unwarranted, especially when we find 
that local rates in Nevada on other small roads are on 
an exceptionally high scale. 

In conclusion, it may be pointed out that the real 
basis of the complaint is the fact that Reno merchants 
find it impossible to compete with Sacramento traders 
in markets which geographically may be said to belong 
to Reno. This complaint has much merit, but no re- 
duction in the local rates of the Nevada-California-Ore- 
gon Railway can overcome the disadvantage under which 
Reno labors. The real difficulty lies in the transconti- 
nental commodity rates to Reno, The Commission has 
considered these in another proceeding. The relief 
therein proposed would enable Reno to get its share 
of the business along the Nevada-California-Oregon Rail- 
way, and no other action by the Commission can have 
this effect. 

The complaint will be dismissed. 


Passes on Condensed Milk Rates 


OPINION NO. 1724 
No. 1795. 
(22 I. C. C. Rep., 218.) 
MARICOPA COUNTY COMMERCIAL CLUB 
- vs. 
PHOENIX & EASTERN RAILROAD COMPANY 
ET AL, 
No. 1830. 
SAME 
vs. . 
SOUTHERN PACIFIC COMPANY ET AL. 


Submitted December 29, 1911. Decided January 9, 1912. 


Rates on condensed milk from Creamery, Ariz., to named points 
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on the Santa Fe System found to be unreasonable, and 
new carload and less-than-carload rates established for 
the future. Rate of 55 cents on condensed milk from Cream- 
ery, Ariz., to Los Angeles, Cal., found not to be unreason- 
able. 
, 
F. A. Jones, E. G. Kuster and E. P. Costigan for 
Maricopa County Commercial Club. 
C. W. Durbrow, F. C. Dillard, P. F. Dunne and H. A. 
Scandrett for Southern Pacific Company and Arizona & 


Eastern Railroad Company. 


W. G. Barnwell, P. P. Hastings, L. H. Chalmers, 
Paul Burke, T. J. Norton and E. W. Camp for Atchison, 
Topeka & Santa Fe Railway Company and Santa Fe, 
Prescott & Phoenix Railroad Company. 


Report of the Commission. 
LANE, Commissioner: 

The original complaints in cases Nos. 1795 and 1830, 
filed in October, 1908, attack a large number of com- 
modity rates to, from and between points in Arizona, 
including rates on condensed milk from Creamery, Ariz., 
to named points in Arizona, New Mexico, Nevada and 
California. In October, 1911, the petitioner was permitted 
to file a supplemental petition in these cases, attacking 
numerous other condensed-milk rates from points in Ari- 
zona. A further hearing on the rates involved in the 
supplemental petition will be necessary before the ques- 
tion of their reasonableness can be settled. At this 
time we shall dispose only of the condensed-milk rates 
from Creamery (Tempe) attacked in the original peti- 
tions. 

Creamery is the home of the Pacific Creamery Com- 
pany, the only condensed-milk plant in Arizona. It is 
located on what was formerly the Phoenix & Eastern 
Railroad, about one and one-half miles from Tempe and 
ten miles from Phoenix. This plant began operations in 
December, 1906. It is located in Creamery because of 
the abundance of raw milk in the vicinity, and further, 
it is alleged, because there was railroad competition 
which gave assurance of fair freight rates. At that 
time Tempe was reached from Phoenix by the Phoenix 
& Eastern Railroad, which was then a Santa Fe prop- 
erty, and by the Maricopa & Phoenix Railway, a South- 
ern Pacific line. In June, 1907, the Phoenix & Eastern 
was transferred to the Southern Pacific and merged with 
the Maricopa &° Phoenix to form the Arizona Eastern 
Railroad. This change of ownership was accompanied 
by a cancelation of the through rate on condensed milk 
which had obtained from Creamery to Santa Fe points, 
and since then rates on condensed milk to all Santa Fe 
points have been combination rates made on Phoenix. 

The table below shows the condensed-milk rates 
complained of, fhe lower rates at present effective, and 
the rates requested in case No. 1795: 


Rates from Creamery, Ariz. 


ates 
Dis- Complained Prasent Rates 
To— tance. of Rates. Requested. 


el Lel®ocllel*® el. le, 1t 
Miles. Cts. Cts. Cts. Cts. Cts. Cts. 
Wickenburg, Ariz.. 63 35 43 24 31 20 30 


Prescott, Ariz....... 146 77 89 58 69 31 51 
Jerome junction, 


BE ewane ces ones 6 164 79 98 60 75 33 54 
Parker, Ariz........ 174 82 98 62 77 34 56 
Ash Fork, Ariz..... 203 88 102 68 $3 36 61 
Williams, Ariz...... 226 100 115 75 94 37 62 
Flagstaff, Ariz...... 260 106 134 75 100 39 63 
Kirgman, Ariz..... 318 106 167 75 130 44 67 
Needles, Cal........ 380 166 200 75 140 44 67 
Gallup, N. M........ 446 106 214 75 150 45 75 
Searchlight, Nev... 463 134 238 75 150 44 66 
Ludlow, Cal........ 495 106 215 75 150 43 65 


Albuquerque, N. M. 604 106 214 75 150 50 75 


*Carload minimum 36,000 pounds. {fCarload minimum 30,000 
pounds. 
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The original complaint attacked the rates froy 
Creamery, Ariz., to Flagstaff and Kingman, Ariz.; Search. 
light, Nev.; Needles and Ludlow, Cal., and Gallup ang 
Albuquerque, N. M., on the ground that they were dis. 
criminatory as well as unreasonable. Much lower rates, 
it was alleged, were charged to these points from riya 
plants in California, Oregon and Illinois than from 
Creamery. Indeed, some evidence was presented to show 
that the Santa Fe made its rates from Phoenix with 
view to keeping the Creamery product out of Santa fp, 
territory so that it could get the longer haul from more 
distant producing points. In so far as the complaint 
is based on discrimination, we find that the evidence pre. 
sented is not sufficient to support it. As the Commissio) 
has previously declared, to find a carrier guilty of dis 
crimination as between two competing points of origin, 
it must appear that such carrier participates, at least, iy 
each of the movements between the two points of origin 
and the destination. 

In view of all the evidence, however, we find the pres. 
ent rates on condensed milk from Creamery to points 
named above to be unreasonable. Since this complaint 
was filed the Santa Fe has opened a new and shorter 
route to the West via Wickenburg, Parker and Cadiz, 
and this makes such points as Ludlow, Cal.; Searchlight, 
Nev., and Needles, Cal., more directly accessible from 
Phoenix than formerly. The following joint rates, fixed 
on the basis of the new short-line mileage where it 
applies, are deemed to be just and reasonable: 


Less T! an 


Carload Carload 
Rates per Rates per 
100 100 
Rates from Creamery, Ariz., to— Pounds.* Pounds. 
Cents. Cents. 
Pe, OUR, Uist c cvolcadcvwvvwesteudéeis 24 31 
DN ob naadinik @h¢sncd meting Sa0-0nes 40 52 
PD SUNN, FEM cc cccctwccrievvestoveces 44 58 


eee oid. a Sahai Wdne gh's balee ever oldie 46 60 
MEE IS oc emnitn op 6 bee 6 o.5 66 oc Won 4 ¥%-0-4™ 50 65 
Williams, Ariz. 
Flagstaff, Ariz. .. 





Ludlow, Cal. .... 

Kingman, Ariz. .. 58 76 
EE. HE Cth We 2 5-0'o Wk Ga dne bebe oreo hes wh ys 59 
Seerchlight, Nev 61 78 
I le MA chet ans gilt din Wen heme ches 60% oane 66 { 
les TNs vs o's wisdd bnaedand bee Odns ceee 75 


*Carload minimum 36,000 pounds. 


In case No. 1830 complaint was made of only one 
condensed-milk rate, that is the carload rate via both the 
Southern Pacific and the Santa Fe from Creamery to 
Los Angeles. This is the most important milk rate from 
Creamery because, as the evidence shows, Los Angeles 
is the principal market for the Creamery product. The 
complaint was based on the following comparison of 
rates at that time effective from rival producing points. 


Dis- Carload Carload 


From— tance. Rate. Minimum 

Miles. Cents. Pounds. 

Creamery, Ariz., to Los Angeles, Cal.. 441 65 40,000 
Richmond, Utah, to Los Angeles, Cal. 896 55 30,000 
Portland, Ore., to Los Angeles, Cal.... 1,197 47.5 30,000 
Kent, Wash., to San Francisco, Cal.... 940 38 30,000 


Since the filing of this complaint, however, the rate 
adjustment has radically changed. The Richmond (0 
Los Angeles rate has been increased to 97 cents, while 
the Creamery to Los Angeles rate has been reduced t0 
55 cents. Accordingly the principal ground of the com 
plaint has been corrected. Under all the circumstances 
we do not find this rate to be unreasonable. 

ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
the 9th day of January, A. D. 1912. 
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Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 1795. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 

PHOENIX & EASTERN RAILROAD COMPANY; THE 
MARICOPA & PHOENIX RAILROAD COMPANY; 
THE SANTA FE, PRESCOTT & PHOENIX RAIL 
WAY COMPANY, AND THE ATCHISON, TOPEKA 
& SANTA FE RAILWAY COMPANY. 

1. This case being at. issue upon complaint and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the Com- 
mission being of the opinion that the present rates 
applied by defendants for the transportation of con- 
densed milk from Creamery, Ariz., to the destination 
points in Arizona, California, Nevada and New Mexico 
named in paragraph 3 hereof are unreasonable, and that 
the rates named in paragraph 3 hereof would for the 
future be just and reasonable, and having made and 
filed a report containing its conclusions thereon, which 
said report is made a part hereof: 

2. It is ordered, That the above-named defendants 
and also the Southern Pacific Company and its sub- 
sidiary, the Arizona Eastern Railroad Company, which 
is the present owner of the Maricopa & Phoenix Rail- 
road and the Phoenix & Eastern Railroad, be, and they 
are hereby, notified and required to cease and desist, on 
or before the 28th day of February, 1912, and for a period 
of not less than two years thereafter abstain, from exact:- 
ing their present rates for the transportation of con- 
densed milk from Creamery, Ariz., to destination points 
named in paragraph 3 hereof, 

3. Itis further ordered, That said defendants and also the 
Southern Pacific Company and its subsidiary, the Arizona 
Eastern Railroad Company, which is the present owner 
of the Maricopa & Phoenix Railroad and the Phoenix 
& Eastern Railroad, be, and they are hereby, notified 
and required to establish, on or before the 28th day of 
February, 1912, and maintain in force thereafter during 
a period of not less than two years, and apply to the 
transportation of condensed milk from Creamery, Ariz., 
to the below-named points in Arizona, California, Nevada 
and New Mexico rates in cents per 100 pounds not ex- 
ceeding the following, to wit: : 


Rate per 100 
Pounds. 
Carload. 


Minimum Less 
Weight Than 
36,000 Carload. ° 
From Creamery, Ariz., to— Pounds. 
Cents. Cents 
bo REI es ees ere ot ee 24 31 
I an on adn > obese y eahae Gey smhabee 40 52 
Suen pametnode, | APs ooo os cic ceeeats cote c ce 44 58 
Ns Saks 0 Sah bs cney oe FECES bbe 2 dader 46 60 
SS G08 sb hod os 0 tgs Cases boa etes 50 65 
MS FESS EAL ow we hee Ws 60d suede © wiats 51 66 
ER 8 wh ate anne cap sidth cae eas os 53 68 
SE MA Ge eeu Kk 6.0 cba bs 5.000 Sete ¥e bc eee es<s 57 74 
SN SAE, whe Gaiden meccednh Pda ualdeng de® 58 76 
a ec une sa 6 ooh 0 age at ean tobe 59 77 
eS OUT 55. acta ss vc barteetbcbdincecees 61 78 
WS ML. Mans» baexedbanss's eucavedl+ ce daaaaiel 66 84 
SG: Bhs BE Ver dvaccs stews sé Cat ick ees 75 93 
No. 1830. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 


SOUTHERN PACIFIC COMPANY ET AL. 
This case being at issue upon complaint and answers 
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on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, which 
said report is hereby referred to and made a part hereof: 

It is ordered, That the complaint in this proceeding, 
in so far as it involves the reasonableness of the car- 
load rate on condensed milk from Creamery, Ariz., to 
Los Angeles, Cal., be, and is hereby, dismissed. 


Grain Rate Advance Disallowed 


OPINION NO. 1723 
Investigation and Suspension Docket No. 49. 
(22 1. C. C. Rep., 216.) 

IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES -IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF BARLEY, 
BRAN AND WHEAT. 

No. 1794. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 
SANTA FE, PRESCOTT & PHOENIX RAILWAY 
COMPANY ET AL. 


Submitted November 14, 1911. Decided January 9, 1912. 

Advanced rates on barley, bran and wheat from Phoenix, Ariz., 
and nearby points to various other points in Arizona found 
to be unreasonable. New rates prescribed. 


F. A. Jones and E. J. Kuster for complainant. 

E, P. Hastings and E. W. Camp for Santa Fe, Pres- 
cott & Phoenix Railway Company and Arizona & Cali- 
fornia Railway Company. 

Report of the Commission. 
LANE, Commissioner: 


Phoenix is the commercial center of the Salt River 
Valley, the most productive agricultural and horticultural 
section of Arizona. The Santa Fe, Prescott & Phoenix 
Railway Company operates between Phoenix and Ash 
Fork (195 miles) where it makes a junction with the 
main transcontinental line of the Santa Fe system. It 
was originally built as an independent road, over quite 
heavy grades in part, but is now a Santa Fe property. 
Tt also operates under lease (1) that part of the Arizona 
& California Railway between Wickenberg and Parker 
(106 miles). This railway is a new line which extends 
westerly from Wickenberg into California and makes a 
junction with the main line of the Santa Fe at Cadiz; 
(2) the Prescott & Eastern Railway (26 miles), extend- 
ing easterly to Poland and Mayer; and (3) the Bradshaw 
Mountain Railway (35 miles), extending from Mayer to 
Crown King. 


In September, 1908, the Maricopa County Commer- 
cial Club filed five petitions asking for reductions in 
class and commodity rates generally within, out of and 
into Arizona. The petition in Docket No. 1794, inter 
alia, alleged that the rates on grain from Phoenix to 
points on the Santa Fe, Prescott & Phoenix were unreéa- 
sonable. Since that time certain of these rates have 
been reduced. The carriers sought, as of July 6, 1911, 
to increase the rates on barley, bran and wheat, and 
suspension was ordered by the Commission. Hearing 
was had upon this order, and so much of the record in 
Case No. 1794 as was applicable was incorporated in the 
new record. The following table shows the history of 
the rates in effect from Phoenix and a small group of 
stations immediately north thereof to the points affected: 


iene hppa Nara TAA in) to 


she nn cel en i rary ati 


arabes 


Riri pi Kade te ~inidt 


i sige i as seri Bhs 


ome ee ates 


eee ee rT 
nea ERE Ov SS SEER 


bens 


| 
| 
: 


} 
: 
4 
































ff 
$ | 
cn 
20 

( 
‘3 

5 
ci 
et 
od 


5 ease) ‘o>: 


8" I 


2 k eaters Set 




















Rates in Sus- 
Dis- October, Present pended 
From Phceenix to— tance. .1908. Rates. Rates. 
Miles. Cents. a Cents. 
Wenden (A. & C.)....eeeseeee 103 30 22.5 25 
ee hi, Gh Wilds ccoeece cccgue 109 30 22.5 25 
Vicksburg (A. & C.)......e05- 119 31 22.5 26 
Prescott (S. F., P. & P.)...... 137 2 20 28 
Bouse (A. & C. Wi, 6h bab ened tvs 4 138 31 22.6 28 
Prescott a Eastern junction 
2. hot asdienaPeasnderse> 143 20 20 29 
Jerome junction (S. F., P. & 
pdinh akan eeihes sé hnnee-e 155 22.5 22.5 30 
Cherry Creek (P. & E.)....... 157 26 26 30 
Humboldt (P. & E.)........-.. 159 27 27 30 
EE “Ci, Ae Pvc ascegsacecee 163 29 29 31 
Pereer GA, & Cu). cccecccccce-- 164 31 22.5 31 


After full hearjng, investigation and consideration 
the Commission finds all of the present rates, as well as 
the suspended rates upon barley, wheat and bran, to be 
unreasonable, and will direct able rates on barley, bran 
and wheat, in straight or mixed carloads, minimum 
weight 40,000 pounds, from Peoria, Glendale, Alhambra 





and Phoenix, Ariz., to— 
Rates in Cents per 100 Pounds. 
Rates to 
Be Pre- 
scribed 
(Carload 
Mini- 
mum, 
Distance. 40,000 
Pounds). 
Miles. Cents. 
OM, n., ova cadede ones beceketeseuewe 103 2 
EE SN ee Oe 109 20 
Vicksburg, Ariz. 119 20 
Prescott, Ariz. 137 22 
a ivicenht (on eehand otneee COriia s om 138 22 
Prescott and Eastern junction, Ariz........ 143 22 
i SORE JPN, oc scat ssecsccccsicese 155 24 
rt MIG APE. clesccseoccgiostospeds 157 24 
no 6 24 nas oc od dae seeseessbee's 159 24 
OL ES kd wb Wts se RUNES essed peovene® 163 24 
i ORLA isch a kms cecteo tun eee edenuens 164 24 


ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 9th day of January, A. D. 1912. 

Judson C, Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

Investigation and Suspension Docket No. 49. 

IN THE MATTER OF THE INVESTIGATION AND 
SUSPENSION OF ADVANCES IN RATES BY CAR- 
RIERS FOR THE TRANSPORTATION OF BARLEY, 
BRAN AND WHEAT. 

No. 1794. 
MARICOPA COUNTY COMMERCIAL 
vs. 

SANTA FE, PRESCOTT & PHOENIX RAILWAY COM- 
PANY AND ARIZONA & CALIFORNIA RAILWAY 
COMPANY. 

1. These cases being at issue upon complaints and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the Com- 
mission being of the opinion that the present rates 
applied by defendants for the transportation of barley, 
bran and wheat in carloads from Peoria, Glendale, Al- 
hambra and Phoenix, Ariz. to the destination points 
in Arizona hereinafter named are unreasonable, and 
that the rates named in paragraph 3 hereof would for 
the future be just and reasonable, and having made and 
filed a report containing its conclusions thereon, which 
said report is made a part hereof: 

2. It is ordered, That the defendants in the above- 
named proceedings be, and they are hereby, notified 
and required to cease and desist, on or before the 28th 
day of February, 1912, and for a period of not less than 
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two years thereafter abstain, from exacting their present 
rates for the transportation of barley, bran, and wheat 
in straight or mixed carloads from Peoria, Glendale, 
Alhambra and Phoenix, Ariz., to destination points named 
in paragraph 3 hereof. 

3. It is further ordered, That said defendants b 
and they are hereby, notified and required to establish 
on or before the 28th day of February, 1912, and main 
tain in force thereafter during a period of not less than 
two years, and apply to the transportation of barley, 
bran and wheat in straight or mixed carloads from 
Peoria, Glendale, Alhambra and Phoenix, Ariz., to the 
below-named points in Arizona, rates in cents per 100 
pounds not exceeding the following, with a carload mini- 
mum weight of 40,000 pounds: 


Rates 








(Carload) 
From Peoria, Glendale, Alhambra and Pheenix, Minimum, 
Ariz., to— 40,000 
Pounds). 
Cents per 
100 Pounds. 
Wenden, Ariz. 20 
Salome, Ariz. 20 
Vicksburg, Ariz. 20 
Prescott, Ariz. 22 
eG: RE Meenas ans ob neweee 60 22 
Prescott and Eastern junction, AriZ..........cceesecess 22 
Po NS ree eee ree Pe eer rr ree er 24 
Se Mn on pane ea ccinre sameeren se gobo ediee 24 
ES. aha via os we CU CWSS vcd e'g us contbenvedvecses 24 
wise pu daa abane 62 ones dae hese obet ned de> eHe 24 
nh rn is. 65 tists skated erst 0 hdecteresdtonns on ces 24 
* 
Reduce El Paso-Phoenix Class Rates 
No. 1793. 
(22 I. C. C. Rep., 279.) 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 
MARICOPA & PHOENIX RAILROAD COMPANY BT AL. 
Submitted September 21, 1911. Decided January 15, 1912. 


Defendants’ class rates from El] Paso to Phcenix found to have 
been unreasonable and a new schedule of maximum joint 
rates prescribed for the future. 


E. P. Ccestigan, F. A. Jones and E. J. Kuster for 
complainant. 

F. C. Dillard, P. F, Dunne, C. W. Durbrow and 
H. A. Scandrett for Southern Pacific Company and Mari- 
copa & Phoenix Railroad Company. 


Report of the Commission. 
LANE, Commissioner: 

Complainant in this case attacks the class rates 
and a number of commodity rates, including the flour, 
grain and hay rates from Phoenix, Ariz., to named 
points within the territory; also the class rates from 
El Paso, Tex., to Phoenix, as unreasonable. 

Before any order by the Commission could become 
effective as to the intraterritorial rates in issue, Arizona 
will doubtless enter upon statehood. We deem it proper 
to leave the correction of these rates, in so far as they 
have not already been corrected by the carriers, to the 
people of Arizona. Accordingly, there remain to be 
disposed of only the class rates from El Paso to Phoenix. 

The class rates complained of from El Paso to 
Phoenix, a distance of 433 miles, were combination rates 
made up as follows: 


From— Dis- ees a 
tance. 1 2 3 eS: Se 
Miles. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. Cts. 
El Paso to 
Maricopa ..398 190 163 146 134 108 117 100 85 75 60 
Maricopa to 
Pheenix .... 85 26 26 26 26 24 24 24 24 24 24 
El Paso to 
Phenix 433 216 189 172 160 132 141 124 109 99 84 
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These rates were so obviously excessive that since 
the filing of the complaint the defendants voluntarily 
introduced the through rates now effective from El Paso 
to Phoenix, which are as follows: 

CORRE cScante:s Se Se a ee eee. 


WAM i eo 192 164 153 133 112 112 82 70 64 60 

The class rates, complainant urged, were of peculiar 
importance to Phoenix, for two reasons: (1) Because 
there were very few commodity rates applying from 
El Paso to Phoenix; (2) because the rates from Mis- 
souri River points via the Southern Pacific were in 
most cases combination rates based on El Paso. It is 
no longer true that rates from Missouri River points 
are based on El Paso, for by the orders of the Com- 
mission in case 1796, through class rates were estab- 
lished from the Missouri River to Phoenix, and it was 
ordered that the commodity rates from the Missouri 
River to Maricopa and other intermediate points should 
not exceed the rates to coast terminals. But it is still 
true that there are comparatively few commodity rates 
applying from El Paso to Phoenix, so that the great bulk 
of the shipments thence move under these class rates. 

After full hearing and investigation, we find the 
class rates at present effective, as well as those com- 
plained of, to be unreasonable, and we are of opinion 
and find that the following are just and reasonable joint 
rates for the future: 


CRBS Shien 1 2 3 4 5 A° 3 COC Bus 


ME Sakae st 165 137 122 99 83 83 66 55 60 42 

The rates herein prescribed will be governed by the 
Western Classification. 

An order will be entered accordingly. 








ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 15th day of January, A. D. 1912. 

Charles A. Prouty, Judson C. Clements, Franklin K. 
Lane, Edgar EH. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 1793. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 
THE MARICOPA & PHOENIX RAILROAD COMPANY 
AND SOUTHERN PACIFIC COMPANY. 

1. This case being at issue upon complaint and 
answers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had,*and the 
Commission being of the opinion that the present class 
rates for the transportation of traffic from El Paso, Tex,, 
to Phoenix, Ariz., are unreasonable, and that the class 
rates named in paragraph 3 hereof would for the future 
be just and reasonable, and having made and filed a 
report containing its conclusions thereon, which said 
report is made a part hereof: 

2. It is ordered, That the above-named defendants, 
and also the Arizona Eastern Railroad Company, which 
is the present owner of the Maricopa & Phoenix Rail- 
road, be, and they are hereby, notified and required to 
cease and desist, on or before the ist day of March, 
1912, and for a period of not less than two years there- 
after abstain, from exacting their present class rates 
for the transportation of traffic from El Paso, Tex., to 
Phoenix, Ariz. 
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3. It is further ordered, That said defendants, and 
also the Arizona Eastern Railroad Company, which 
is the present owner of the Maricopa & Phoenix Rail- 
road, be, and they are hereby, notified and required to 
establish, on or before the 1st day of March, 1912, and 
maintain in force thereafter during a period of not less 
than two years, and apply to transportation of traffic 
from El Paso, Tex., to Phoenix, Ariz., joint class rates 
in cents per 100 pounds which shall not exceed the 
following, to wit: 


Class .....06- 1 2 3 4 5 A B.C: 23°23 


Mate. ...iseies 165 137 122 99 83 83 66 55 50 42 





Coal Rate Found Unreasonable 


OPINION NO. 1725 
No. 1795. 
(22 I. C. C. Rep., 22.) 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 
PHOENIX & EASTERN RAILROAD COMPANY ET AL. 


Submitted December 29, 1911. Decided January 9, 1912. 


Defendants’ present rate on coal from Gallup, N. M., to Tempe 
and Mesa, Ariz., found to be unreasonable and a maximum 
joint rate prescribed for the future. 


F, A. Jones and E. P. Ccstigan for complainant. 

W. G. Barnwell, P, P. Hastings, E. W. Camp and 
T. J. Norton for Santa Fe, Prescott & Phoenix Railway 
Company and Atchison, Topeka & Santa Fe Railway 
Company. 

C. W. Durbrow, F. C. Dillard and P. F, Dunne for 
Phoenix & Eastern Railroad Company and Southern 
Pacific Company. 


Supplemental Report of the Commission. 


LANE, Commissioner: 

The criginal petition in this case complained of a 
number of class and commodity rates which in part 
have been disposed of in previous opinions, and in part 
were waived at the hearing in October, 1911, so that 
only the rate. on coal from Gallup, N. M., to Tempe 
and Mesa, Ariz., remains to be settled... The record 
shows that between 200 and 300 carloads of ccal are 
shipped from Gallup to Phoenix and vicinity each year; 
hence these rates are of considerable importance to 
this district. 

The history of this coal rate is as follows: For 
some time previous to June, 1907, there was a through 
rate of $4.15 from Gallup to Tempe and Mesa, which 
also applied to all intermediate points on the Santa Fe, 
Prescott & Phoenix Railway and its operated lines 
south of Jerome Junction. At that time the Phoenix 
& Eastern Railroad, which carried the shipments from 
Phoenix to Tempe and Mesa, was transferred by the 
Santa Fe to the Southern Pacific. The through rate 
was then canceled and a combinaticn rate of $4.95 
went into effect. This caused so much dissatisfaction 
that the through rate of $4.15 was re-established. It is 
this rate that was attacked in the complaint. On De- 
cember 27, 1911, a tariff became effective, again can- 
celing the through rate of $4.15 and leaving now effect- 
ive combination rates, made up of a commodity rate 
into Phoenix and class rates from Phoenix to Mesa and 
Tempe, 

Upon full investigation we are convinced that the 
rate of $4.15 was excessive. We shall prescribe as a 
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maximum for the future a joint rate of. $3.60 per ton 

and shall expect the carriers to adjust the intermediate 

rates on the basis of the rate prescribed. An order 
will be entered accordingly. 
ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 9th day of January, A. D. 1912. 

Judson C, Glements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Me: 
Chord, Balthasar H. Meyer, Commissioners. 

No. 1795. 
MARICOPA COUNTY COMMERCIAL CLUB 
vs. 

PHOENIX & EASTERN RAILROAD COMPANY; THE 
MARICOPA & PHOENIX RAILROAD COMPANY; 
THE SANTA FE, PRESCOTT & PHOENIX RAIL 
WAY COMPANY; AND THE ATCHISON, TOPEKA 
& SANTA FE RAILWAY COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters 
and things involved having been had, and the Com- 
mission having, on: the date hereof, made and filed a 
supplemental report containing its findings of fact and 
conclusions thereon, which said report is hereby re- 
ferred to and made a part hereof: 


It is ordered, That the above-named defendants and 
also the Southern Pacific Company and its subsidiary, 
the Arizona Eastern Railroad Company, which is the 
present owner of the Maricopa & Phoenix Railroad and 
the Phoenix & Eastern Railroad, be, and they are hereby, 
notified and required to cease and desist, on or before 
the 28th day of February, 1912, and for a period of 
two years thereafter abstain, from exacting their pres- 
ent rates for the transportation of coal in catloads from 
Gallup, N. M., to Tempe and Mesa, Ariz., which said 


rates the Commission finds in its report to be unrea- 
sonable. 


Cooperage Stock Rates Condemned 


OPINION NO. 1727 
No, 3276. 
22 I. C. C. Rep., 226.) 
PADUCAH COOPERAGE COMPANY 


vs. 
NASHVILLE, CHATTANOOGA & ST. LOUIS RAIL- 
WAY. 


Submitted January 24, 1911. Decided January 8, 1912. 
Defendant’s rates for the transportation of stave and heading 
bolts between local points on its line are less, for similar 
distances, than between local points and Paducah, Ky.; 
Held, That said rates to Paducah are unreasonable so far as 


they exceed, for similar distances, the rates between local 
points. 


Flexner, Campbell & Gordon for complainant. 

R. Walton Moore and Merrel P. Callaway for -de- 
fendant. 

Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged at Paducah, 
Ky., in the manufacture and sale of cooperage stock. 
The material from which this stock is manufactured 
is obtained along the lines of railroads which reach 
Paducah from the south, particularly the Illinois Central 
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and Nashville, Chattanooga & St. Louis. By petition, 
filed May 9, 1910, complainant alleges that the rates 
charged by the Nashville, Chattancoga & St. Louis Rail- 
way for the transportation of this material, known as 
stave and heading bolts, from points on defendant's line 
in Tennessee to Paducah, are unreasonable in them- 
selves and discriminatory as compared with other rates 
on similar material published by the defendant com- 
pany. The prayer is for the establishment of reason- 
able rates for the future. 

Stave bolts are pieces of timber, ordinarily of oak, 
from which barrel. staves are manufactured. To pro- 
duce the stave bolt a log is cut to the proper lengt 
about 36 inches. Sometimes before shipment the log is 
quartered and the bark removed, while at other times 
the stave bolt differs from a log only in that it is 
shorter. Heading bolts are somewhat shorter than 
stave bolts. About two-thirds of the stave and heading 
bolt is lost in the process of manufacture. It is said 
that one cord of oak bolts contains approximately 1,100 
feet, board measure, weighs 5,600 pounds, and produces 
about 600 staves, which weigh about 1,800 pounds. 

Some of complainant’s testimony is devoted to show 
ing that its plant at Paducah is not operated at full 
capacity, as formerly, the reason assigned for this con- 
dition being that defendant’s rates are unreasonable; 
and complainant asserts that it could not do business at 
a profit if it were dependent upon the Nashville, Chat 
tanooga & St. Louis Railway for transportation of its 
material to Paducah. It clearly appears, however, that 
since the cooperage plant was erected at Paducah ther: 
has been a marked advance in the price of hardwood 
tracts in that vicinity. Complainant’s president testified 
that timber of the kind used in the manufacture of 
staves and heading has become scarce and high in 
price, and that this advance has amounted to as much 
as 300 per cent in 10 years. When the plant was erect- 
ed at Paducah the stave and heading bolts were ordin 
arily obtained within a radius of 50 or 75 miles, where- 
as complainant now finds it necessary to go as far as 
200 miles for its material. 

The following table shows in column 1 the distance 
from certain points on defendant’s line to Paducah; in 
columns 2 and 3 defendant’s rates for the transporta- 
tion of stave bolts and logs for said distances between 
local points on its line, said rates not being applicable 
to junction points, of which Paducah is one; in column 
4 the rates on stave bolts from the points named to 
Paducah; and in column 5, defendant’s rates on lumber 
and staves to Paducah. As will be explained later, de- 
fendant’s rates on stave bolts are lower between local 
points on its line than from local points to junction 
points, such as Paducah: 


1 2 3 4 5 
Rates on Rates on Rates on Rates on 
Distance. stave logs. stave lumber 
bolts. bolts. and 
staves. 
Miles. Cents. Cents. Cents. Cents. 
Celt Tite sca tces 9 2.20 2 3 3 
Se eS 14 2.57 2.33 3.5 3.5 
BS MPG eck eee oe 18 2.75 2.50 4 4.5 
Benton, Ky....... 2 22 2.93 2.66 4.5 5 
Glade, Ky......... 26 3.12 2.8 5 6 
Hardin, Ky....... 30 3.30 3 5 6.5 
Dexter, Ky....... 32 3.30 3 5.5 6.5 
pe ee. Be 35 3.48 3.16 5.5 7 
Murray, Ky...... 41 3.67 3.33 6 7 
Hazel, Ky........ 49 3.85 3.50 6 7 
Puryear, Tenn.... 53 4.03 3.66 6.5 7 
Whitlock, Tenn... 59 4.22 3.8 6.5 7 
Van Dyke, Tenn.. 71 4.77 4.33 7.5 7.5 
Mansfield, Tenn.. 75 4.95 4.5 7.5 7.5 
Vale, Tenn....... 81 5.13 4.66 7.5 7.5 
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5.32 4.8 8 8 
Camden, Tenn.... 95 5.68 5.16 8 8 
Johnsonville, 

Tene es kkee%es « 104 5.87 5.33 8.5 9 
Denver, Tenn..... 106 6.05 5.5 8.5 9 
Waverly, Tenn.... 114 6.23 5.66 8.5 9 
McEwen, Tenn.... 124 6.60 6 9 9 
Tennesse City, 

TG salen anes n 131 6.97 6.33 9 9 
Pond, Temnm....... i36 7.15 6.5 9 9 
Dickson, Tenn.... 139 7.15 6.5 b] 9 
Pomona, Tenn.... 144 7.33 6.66 9.5 10 
Tidwell, Tenn.... 146 7.52 6.8 9.5 10 
Iron Hill, Tenn... 148 7.52 6.8 9.5 10 
Bon Aqua, Tenn.. 150 7.70 7 9.5 10 
Ly 10; San < os 154 7.70 7 9.5 10 
Brown, Tenn..... 161 8.07 7.33 9.5 10 
Graham, Tenn.... 162 8.07 7.33 9.5 10 
Nunnelly, Tenn.. 164 8.07 7.33 9.5 10 
Goodrich, Tenn... 166 8.22 7.5 9.5 10 
Grinders, Tenn... 169 8.22 7.6 9.5 10 
Centerville, Tenn. 172 8.43 7.66 9.5 10 
Twomey, Tenn... 173 8.43 7.66 9.5 10 
Buffalo, Tenn.... 179 8.62 7.8 9.5 10 
Etna, Tenn....... 182 8.80 8 10 1 
Kimmins, Tenn.. 185 8.98 8.16 10 10 
Hohenwald, Tenn. 192 9.17 8.33 10 10 
Nancy, Tenn..... 199 9.35 8.50 10 10 
Riverside, Tenn.. 200 9.53 8.66 10 10 
Allens Creek, 

TES stm ge eicsls 202 9.53 8.66 10 10 

pO 113 §.25 5.67 7.98 8.4 


Defendant’s assistant general freight agent, who 
was its only witness, testified that its rates on stave 
and heading bolts, hardwood lumber, and forest prod- 
ucts have been maintained at practically the same level 
for many years. Originally such rates were established, 
with logs as a basis, at a rate of $5 per car of 30,000 
pounds for 5 miles, and for longer hauls this rate was 
increased in proportion to the mileage. The log rates 
being thus established, the rates on stave bolts and 
other kindred articles were made a percentage higher 
than those on logs. Subsequently rates in cents per 
100 pounds were substituted for rates per car. Later 
transit rates were published to junction points on de- 
fendant’s line, such as Paducah, Ky., Chattanooga, 
Tenn., etc., a certain proportion of the inbound rate to 
the junction point being refunded upon shipment of the 
manufactured product out from the junction point over 
defendant’s ltne. Defendant asserts that these transit 
rates were established for the purpose of getting back, 
for an outbound haul, some of the inbound tonnage 
which the line produced. They applied from stations 
not exceeding 150 miles from the junction points. An 
exhibit shows that the drawback or reduction in rate 
from all points within 150 miles of the junction points 
(Paducah, Ky., Memphis, Tenn., Nashville, Tenn., Chat- 
tanooga, Tenn., and Huntsville, Ala.) averaged 1.6 
cents per 100 pounds, or 17.2 per cent of the inbound 
rate. The average gross rate to the junction point was 
8.76 cents per 100 pounds, while the average net rate, 


after allowing the drawback, was 7.08 cents per 100 
pounds. 


In 1908, following certain correspondence with the 
Commission respecting the form of tariffs in which 
transit rules were published, all transit rates to junc- 
tion points were withdrawn by defendants, and flat rates 
established in lieu thereof, -without any condition at- 
tached thereto respecting the shipment of outbound 
tonnage. After the transit privilege was abolished the 
old gross rates were not continued in force, but a new 
seale was adopted which was less than the old gross 
rates, and slightly higher than the transit rates. The aver- 
age of the old net rates for distances from 9 to 203 miles, 
was 7.482 cents, while the average of the present scale of 
rates for all such distances is 7.94 cents, showing an aver- 
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age advance of 4.58 mills per 100 pounds; or, expressed in 
percentage, an advance of 6.12 per cent over the net 
transit rates. In the new scale of flat rates there was 
no advance from stations over 150 miies from Paducah, 
while from stations 150 to 3 miles distant from Padu- 
cah the increase per 100 pounds ranges frora one-eighth 
to seven-eighths of a cent. The new scale of rates 
was applied alike to Paducah, Memphis, Huntsville, 
Nashville, and Chattanooga. 

Complainant has called particular attention to the 
rates to Paducah on stave and heading bolts from 
points on the Illinois Central. That road maintains 
transit rates to Paducah on stave and heading bolts 
under an arrangement whereby it refunds down to basis 
of the transit rates on four carloads of inbound bolts 
upon the outbound shipment over its line of one car- 
load of staves or heading. The following table shows 
the gross inbound rates to Paducah from [Illinois Cen- 
tral stations and the net or transit rates which are ap 
plied upon reshipment of the manufactured product; 

Stave 
Bolts and 


Distance. Heading Logs. 
Lumber. 


To Paducah from— 


Miles. Cents. Cents. 
OS ES Se ae eee 23 8 4 
WUACEr VONOY, ME. oc. ce ci vccicess 3Y 8 4% 
es | Pe ee ee ee oe 64 10 10 
Ps NS * iin siren '9'5-4ohne nse kB OO 110 10 10 
ON, PME, Tah wie ¢ wb 'sie 4 dine owe 129 10 10 
Grand Junction, Tenn............ 156 12 12 
Holly Springs, Miss............... 181 12 12 
ORR eer eee 190 13 13 
Ef RS 5 aig 4h eee% wade Cad 218 13 13 
p< ae ee eee 2 227 13 13 
Stave Bolts and Heading for Reshipment. 
Distance. Rate. 
Cents 
oe ar Peri sti ert eet ri) eee 1% 
eS Ee ES re UT te er ee TP eT 2 
NOE A ee hii cs bonne es 0.¢-+a eases ee Gennd 3% 
Re ey GE: SE IEG wid oodles aeden oe Hecwsesves 4% 
ee ere ry ere 5° 

SO Se BI DOGG Bete yak ccc ecccccctcwcuscectecs Veene 5% 
pe ee! Perr TCU Teeter 5% 
ea a a rene 6% 
SOD GRINGR Seth OVO TRB ok Seek cd de cciccvivonscseasbar 6% 


Per Illinois Central tariff, I. C. C. No. 4086, for each 
pound of manufactured product shipped outbound from 
Paducah, Ky., refund will be made on not more than 
the number of pounds of raw material unbound shown 
below: 


When the Manufactured And the Raw Material 


Product is— whipped in is— Pounds 
FIOOOIEE | vcs cc csnve scenes Loenme OnE DOB. 5 6 .occcrsects 4 
CGV GN «5-08 Cin cceseeces occ MUO. BOR vc ccctececene 4 


By comparison with the table already given, show- 
ing rates on defendant’s line, it will be observed that 
the gross rates of the Illinois Central are considerably 
in excess of defendant’s rates for similar distances, while 
the net or transit rates are somewhat less than those 
of defendant. It is to be remembered, however, that in 
each instance where the Illinois Central applies the 
transit rate it receives the outbound shipment of the 
manufactured product and frequently obtains a long haul 
from Paducah, reaching, as it does, over its own rails, 
such markets as Louisville, Chicago, Omaha, New Orleans 
and Birmingham. 


As a comparison with defendant’s rates on stave 
bolts, it calls attention to certain rates on lumber fixed 
by the Commission in Commercial Club of Omaha vs. 
C. & N. W. Ry. Co., 19 I. C. C. Rep., 156. In that case 
the rate ordered in by the Commission from Omaha, 
Neb., to Mahaska, Kan., on the Chicago, Rock Island & 
Pacific, 139 miles distant, is 9 cents, while from Ten- 
nessee City, Tenn., to Paducah, 131 miles, the Nashville, 
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Chattanooga & St. Louis’ rate on stave bolts, lumber 
and staves is 9 cents; from Omaha, Neb., to Courtland, 
Kan., 165 miles, 11 cents, while from Buffalo, Tenn,, to 
Paducah, 179 miles, defendant’s rate is 9.5 cents on 
stave bolts and 10 cents on lumber and staves; from 
Omaha, Neb., to Lebanon, Kan., 202 miles, 12.5 cents, 
while from Allens Creek, Tenn., to Paducah, 203 miles, 
the Nashville, Chattanooga & St. Louis’ rate on stave 
bolts, lumber and staves is 10 cents. 


Defendant’s testimony is that in fixing its rates on 
forest products it must consider the conditions surround- 
ing the traffic along its own line and these conditions 
are somewhat peculiar. It is stated that the main line 
of the road extends from Hickman Ky., to Chattanooga, 
Tenn., with numerous branches south of Nashville, 
Tenn., extending into the mountains of the Cumberland 
plateau, and with a branch from Dickson, Tenn., extend- 
ing scuth over what is known as the Centerville branch, 
and the line operated by it under lease from Paducah, 
Ky., to Memphis, Tenn. Originally the entire line may 
be said to have been a hardwood timber line. From 
Johnsonville, Tenn., on the main line just east of the 
Tennessee River, to a short distance beyond Nashville, 
the line traverses a rocky and gravelly ridge. From 
Dickson, the junction point cf the Centerville branch, it 
traverses a rocky country. Forty miles below Nashville 
the line begins to ascend through another rocky section 
and continues through a rocky formation until it reaches 
Chattanocga. The branch lines very largely extend 
through mountainous country, For these reasons de- 
fendant says that the lands are not suitable for agri- 
cultural purposes, and that when the timber is removed 
the lands cannot successfully be and are not cultivated. 
It. asserts that a railroad built through a timber country 
susceptible of high agricultural development can afford 
to, and generally does, make rates on timber that result 
in its quick removal in order that the agricultural 
development may proceed as rapidly as possible: but 
that a line built through country such as that traversed 
by the defendant, where the timber, when once cut, is 
not replaced in tonnage by the products of the field 
and agricultural development, shculd make its rates with 
that fact in view, of course taking into account its 
legal duty to establish its schedule upon a plane that 
will allow the ready movement of forest products at 
reasonable rates, and insure the development of its hard- 
wood manufacturing enterprises and a profitable market 
for the raw material. Defendant asserts that such a 
condition has been enjoyed by owners of timber lands, 
manufacturing enterprises and hardwood dealers along 
its line. — 

As will be noted by reference to the table first given, 
the rates charged by defendant for the transportation of 
stave and heading bolts between local points on its line 
are less, distance considered, than the rates charged for 
the transportation from local points to junction points. 
Defendant’s witness testified that the rates at local 
stations were established essentially as proportional 
rates; that is, as a part of through rates from the point 
of origin of the raw material to the ultimate destination 
of the finished product, and that the rate on the raw 
material from the point of origin to the local factory, 
taken in connection with the outbound rate on the 
finished product, made up an aggregate of what was 
considered by defendant as a fair through rate from 
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point of origin to final destination. There is no transit 
arrangement at these local points, but the effect of these 
local rates was assumed to be similar to a transit 
arrangement and avoided the billing of the property at 
one rate, collection of the charges upon that rate, and 
refund to basis of a lower rate when the traffic was 
reshipped from the local point. Defendant has filed an 
exhibit showing a comparative statement of charges 
stave bolts inbound and staves outbound from local 
points on its line, based on 3 pounds of raw material 
inbound to 1 pound of staves outbound, This exhibit 
shows that from stave-bolt originating points situated 
equally distant from the local stave-bolt manufacturing 
plants on defendant’s line and from Paducah, the aggre- 
gate cost of moving the raw material into the local 
point and out as a finished product to the final destina- 
tion is, generally speaking, higher than a similar com- 
bination upon Paducah. 


Upon consideration of all the evidence of record 
we find no reason for ordering defendant to establish 
transit rates at Paducah or for requiring it to publish 
flat inbound rates which will be as low as the transit 
rates of the Illinois Central. The conditions surround- 
ing the movement cf traffic over the two limes are sub- 
stantially dissimilar. The Illinois Central may be of 
opinion that the maintenance .of transit rates is to its 
interest but, if so, this affords no reason for requiring 
the Nashville, Chattanooga & St. Louis Railway to take 
similar action. 


B 


Complainant also ccntends that the rate on stave 
and heading bolts should not exceed the rate on logs, 
and there appears to be more force in this argument 
than in its comparison with the Illinois Central rates. 
When the stave bolt, before shipment, has not had the 
bark removed and is not quartered, it is different from 
a Icg only in the matter of length, and it is perhaps an 
unnecessary refinement of classification to establish one 
set of rates for the transportation of logs and another 
set of rates for the transportation of staye and heading 
bolts. However this may be, we would nct be justified 
in requiring a reduction of the rates on bolts to the 
present rates on logs in the absence of a showing that 
the rates on bolts are unreasonable. Merely upon 2 
showing that they are a similar article of traffic our 
crder would be limited to prescribing a rate on bolts 
not in excess of the rate on logs, and this might be 
obeyed by increasing the rate on logs as well as by 
a reduction of the rate on bolts. 


However, there is no justification, from a _ trans- 
portation standpoint, for the maintenance cf rates on 
bolts to Paducah higher than the rates for similar dis- 
tances between local points on defendant’s line. As 4 
matter of business policy, it may be considered that this 
adjustment is to its interest, but there is nothing in 
the record which indicates that the carriage of bolts 
to Paducah is more expensive than the carriage of 
bolts for a similar distance to a local point, The rates 
to the local points, having been voluntarily established 
by defendant and maintained for many years, we must 
assume that they afford adequate compensation for th 
service performed. We find, therefore, that defendant’s 
rates for the transportation of stave and heading bolts 
from the points on its line in Tennessee, set forth in 
the first table shown in this report, are unreasonable 
so far as they exceed, for similar distances, the rates 
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between local points on its line. Defendant will be 
required to cease and desist from charging their pres- 
ent rates for the transportation of stave and heading 
polts to Paducah and to establish in lieu thereof. rates 
which are not in excess, for similar distances, of the 
rates charged contemporaneously between local points 
on its line. An order will be entered accordingly. 

The present rates between local points are named 
as mileage rates, and the order will require defendants 
to establish rates from these local points to Paducah 
in line with said mileage schedule. An inspection of 
the tariffs will show that such an order is sufficiently 
specific and definite, and the only thing that could be 
done further would be to tabulate all the stations and 
prescribe specific rates on the above basis. This, we 
think, might well be left to defendant to carry out. 





ORDER. 


This case being at issue upon complaint and 
answer on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 


It is ordered, That the above-named defendant be, 
and it is hereby, notified and required to cease and 
desist, on or before the ist day of March, 1912, and 
for a period of two years thereafter to abstain, from 
charging, ‘demanding, collecting, or receiving its present 
rates for the transportation of stave and heading bolts 
in carloads from ‘points on its line in the state of 
Tennessee to Paducah, Ky. 


It is further crdered, That said defendant be, and 
it is hereby, notified and required to establish, on or 
before the ist day of March, 1912, and for a period of 
two years thereafter to maintain, and apply to the 
transportation of stave and heading bolts in carloads 
from said points in Tennessee to Paducah, Ky., rates 
not in excess of the mileage rates contemporaneously 
charged by it for similar distances between so-called 
local points on its line. 


Advanced Rates Not Justified 


OPINION NO. 1734 
No. 4346. 
(22 I. C. C. Rep., 261.) 
WHITELAND CANNING COMPANY 
vs. 
PITTSBURGH, CINCINNATI, CHICAGO & ST. LOUIS 
RAILWAY COMPANY ET AL. 


Submitted Noyember 10, 1911. Decided January 8, 1912. 


Advanced rates applicable to shipments of evaporated milk 
from Whiteland, Ind., to points in Central Freight Asso- 
oan peney not found to be justified. Old rates ordered 
restored. 


Henley, Matson & Gates for complainant. 

A. P. Burgwin for Pittsburgh, Cincinnati, Chicago & 
St. Louis Railway Company; Cleveland, Akron & Cin- 
cinnati Railway Company; Cincinnati, Lebanon & North- 
ern Railway Company; Pennsylvania Terminal Railway 
Company, and Pittsburgh, Chartiers & Youghiogheny 
Railway Company. 
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Report of the Commission. 
PROUTY, Commissioner: 

The question for determination in this case concerns 
the reasonableness of the present rates on shipments 
of evaporated milk in less-than-carload lots, in what is 
known as Central Freight Association territory as served 
by certain specified carriers. 

The Whiteland Canning Company, the complainant, 
has a canning establishment located on the line of the 
Pittsburgh, Cleveland, Cincinnati & St. Louis Railway 
at Whiteland, Ind., where it cans, among other things, 
evaporated milk. It alleges that the action of the de- 
fendants in this territory in increasing the rate appli- 
cable to this commodity is unjust and results in the 
imposition of an unreasonable rate, which is denied gen- 
erally by the carriers made defendants, embracing the 
Pennsylvania lines west of Pittsburgh and the Pitts- 
burgh & Lake Erie Railroad Company. 


Since 1887, when the Official Classification was first filed 
with this Commission, condensed milk has been classified 
by that classification as third class. In recent years 
what is known as evaporated milk has come upon the 
market, it being given the same rating. On or about 
November 15, 1909, the manufacturers of evaporated 
milk in Central Freight Association territory called the 
attention of the carriers to the fact that certain special 
rates were being made in Trunk Line territory, which 
resulted in giving to evaporated milk a rate less than 
third class, whereupon the carriers filed an exception 
to the Official Classification, naming a rate on less-than- 
carload shipments of 20 per cent less than third class, 
which resulted in giving to Central Freight Association 
manufacturers practically as good a rate on their ship- 
ments as was enjoyed by those located in Trunk Line 
territory. On June 1, 1911, this exception was omitted, 
which resulted in again making applicable the third-class 
rating, being an increase of from 4 to 15 cents per 100 
pounds upon shipments of complainant. The only rea- 
son much insisted upon by the defendants as justifying 
the increased rates was the action taken by carriers in 
Trunk Line territory in withdrawing their special rates. 

The complainant has only been engaged in canning 
this commodity about a year and a half, and testified 
that up to the present time nothing had been realized 
from the sale of it, the margin of profit being small and 
his customers few. 

The difference between evaporated and condensed 
milk is found in the density of the liquid, while no 
sweetening is used in the former. It takes the place 
of fresh milk where that article cannot be had. Being 
sterilized, it can be kept indefinitely. The milk is put 
up in cans of two sizes, one known as the tall size, 
which packs 48 to the box, and the baby size, packing 
72 to the box, weighing 60 and 38 pounds, respectively. 
The small size sells for about $2.25 a case; the larger 
for about $3.25. The box in which these are shipped 
is a wire-bound box with a wooden frame at each end, 
which makes it strong, compact and easily handled. 

At the present time canned fruits, canned peas and 
other like vegetables take the 20 per cent less than 
third-class rating, and the complainant contends that 
evaporated milk should pay no higher rate, since its 
value is less than that of a number of canned fruits 
and no more than the canned vegetables. A case of 
canned peas weighs four pounds more than a case con- 
taining the small size milk cans and sells for 25 cents 
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more; a case of No. 1 beans sells for $3.60, 45 cents 
more than a case of milk containing the tall-size cans. 

The case stands like this: At a certain time the 
defendants reduced the rate on this commodity in con- 
sequence of a reduction upon the same commodity in 
another territory and by other carriers. That reduction 
has now been removed, and for that reason these de- 
fendants advance this rate. It does not appear why 
carriers in Trunk. Line territory originally made the 
reduction, nor why they have more recently made the 
advance. 

The act of June 18, 1910, provides that in case of 
a rate increased after January 1, 1910, as this was, “the 
burden of proof to show that the increased rate or pro- 
posed increased rate is just and reasonable shall be 
upon the common carrier.” We do not feel that the 
defendants in this case have sustained that burden of 
proof. No material evidence was introduced by them 
tending to show that the present increased rate is just 
and reasonable. What little evidence is found in the 
record bearing upon that point was introduced by the 
complainant, and tends to show that the present rates 
are unreasonable, since they are more than rates applied 
to other commodities shipped under the same circum- 
stances and of the same value. 

Upon a consideration of all the facts and circum- 
stances disclosed by this record, we are of the opinion 
and find that the rates at present exacted for the trans- 
portation of this commodity in less than carloads are 
unreasonable and that rates should be established for 
the future not higher than those in effect prior to June 
1, 1911; and it will be so ordered. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1912. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 


No. 4346. 
THE WHITELAND CANNING COMPANY 
vs. 


THE PITTSBURGH, CINCINNATI, CHICAGO & ST. 
LOUIS RAILWAY COMPANY; THE CLEVELAND, 
AKRON & CINCINNATI RAILWAY COMPANY; 


THE CINCINNATI, LEBANON & NORTHERN 
RAILWAY COMPANY; PENNSYLVANIA’ TER- 
MINAL RAILWAY COMPANY; PITTSBURGH, 


CHARTIERS & YOUGHIOGHENY RAILWAY COM- 
PANY, AND THE PITTSBURGH & LAKE ERIE 
RAILROAD COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its finding of facts and conclusions thereon, which 
said report is hereby referred to and made a part 
hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the ist day of March, 1912, and for 
a@ period of not less than two years thereafter abstain, 
from exacting their present rates for the transportation 
of evaporated milk in less-than-carload lots between 
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Whiteland, Ind., and points in what is known as Central 
Freight Association territory; which said rates the Com- 
mission finds in its report to be unreasonable. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on 
or before the ist day of March, 1912, and maintain in 
force thereafter during a period of not less than two 
years, and apply to the transportation of evaporated 
milk in less-than-carload lots between Whiteland, Ind 
and points in what is known as Central Freight Asso- 
ciation territory rates which shall not exceed those in 
effect over their lines on said commodity immediately 
prior to June 1, 1911, to wit: 20 per cent less than third 
class, according to Official Classification; which said rates 
the Commission finds in its report to be reasonable. 


Commission Lacks Jurisdiction 


OPINION NO. 1732 
No. 3746. 
(22 I. C. C. Rep., 255.) 
EDWIN D. JOHNSON 
Vs. 
MINNEAPOLIS, ST. PAUL & SAULT STE. MARIE 
RAILWAY COMPANY. 


Submitted March 15, 1911. Decided January 8, 1912. 
Upon the facts appearing of record, the rate complained of in 

this petition covers a service performed wholly within th 

state of Wisconsin, and therefore is not subject to the act 
to regulate commerce. Complainant’s remedy, if any, is by 
petition to the proper authority of the state of Wisconsin 

Edwin D. Johnson for complainant in person. 

No appearance for defendant. 

Report of the Commission. 
BY THE COMMISSION: 

The complainant is a wholesale lumber merchant, 
with principal place of business at Chicago, Ill. By 
petition, filed December 27, 1910, he alleges that he 
was charged an unreasonable rate for the transporta- 
tion in July and August, 1909, from Ingram, Wis., to 
Stevens Point, Wis., of two carloads of lumber, whicn 
was stopped at the latter point for dressing and then 
reshipped to Chicago and Maywood, Ill. Prayer is for 
reparation on the specific shipments and the establish- 
ment for the future of a reasonable “dressing-in-transit”’ 
rate via Stevens Point. 

On July 19, 1909, complainant shipped from Ingram 
to Stevens Point a carload of lumber weighing 55,000 
pounds, and on August 5, 1909, a carload weighing 51,400 
pounds. Neither bill of lading showed any destination 
beyond Stevens Point; both were consigned to a third 
party, whose connection with the transaction does not 
appear in the record; and both were apparently unload- 
ed at Stevens Point. On August 10, 1909, complainant 
shipped from Stevens Point to Chicago a car of lumber 
weighing 44,600 pounds, and on August 12 a carload 
to Maywood, Ill., weighing 39,100 pounds. The bills 
of lading for the inbound cars bear notation “for dress- 
ing in transit.” Bills of lading issued to cover the 
shipments from Stevens Point bear the notation “dressed 
in transit,’ and give reference, respectively, to the in- 
bound cars mentioned. Apparently no charges were paid 
at Stevens Point, as the destination expense bills pur- 
port to cover charges into as well as from Stevens Point. 
The car to Maywood was consigned to complainant; the 
one to Chicago was billed to a third party by whom 
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the charges were presumably paid. Charges were as- 
sessed at a rate of 10 cents on the rough weight into 
Stevens Point and a like rate on the dressed weight 
from Stevens Point to destination. The complaint is 
directed solely to the portion of the rate assessed for 
the movement into Stevens Point. 

Complainant contends that a rate ‘of 10 cents from 
Ingram to Stevens Point, a distance of 122 miles, was 
unreasonable because at the time the carrier maintained 
a rate of 11% cents from Ingram to Chicago, a distance 
of 379 miles, and because the rate from Stevens Point 
to Chicago, a distance of 257 miles, was only 10 cents. 
Complainant also urges that the 10-cent rate from In- 
gram to Stevens Point is unreasonable and discrimin- 
atory because, as asserted in the petition, defendant 
“also published and observed a ‘dressing-in-transit’ rate 
on lumber from Ladysmith, Wis., to Stevens Point of 
4144 cents per 100 pounds.” Ladysmith is on the direct 
line between Ingram and Stevens Point, and only 14 
miles less distant from the latter point that Ingram. 

Defendant filed an answer to the petition in which 


it admits— 
that the shipments moved as alleged in the fourth paragraph of 
said petition, and admits the overcharge therein mentioned, and 


submits the matter to the Commission for authority to refund 
as requested by complainant. 


A letter of record, signed by defendant’s vice-presi- 
dent, states that— 
on March 5, 1910, this company having acquired the Wisconsin 
Central Railway, issued from its local stations, including 


Ingram, rates to Stevens Point for dressing and reshipment, 
making the rate 4% cents, and said rate is still in effect. 


Another letter from one of defendant’s officers states 
that the rate has been advanced from 4% to 5% cents. 

Neither the 4%-cent nor the 5%-cent “dressing-in- 
transit” rate from Ladysmith and Ingram has ever been 
filed with this Commission, and therefore it could 
not lawfully be used in connection with a shipment des- 
tined outside of Wisconsin. When these shipments 
moved defendant had on file with this Commission a 
tariff, naming both state and interstate rates, which 
showed a 10-cent rate from both Ladysmith and Ingram 
to Stevens Point, and those rates have not been changed 
by any tariff filed with the Commission. No tariff filed 
with the Commission authorized a shipment from In- 
gram, the ultimate destination of which was without 
the state of Wisconsin, to be dressed in transit at Stev- 
ens Point. 

In this connection our attention has been called to 
Soo Line circular 597, filed with this Commission July 
16, 1906, and canceled January 31, 1911, which reads 
as follows: 


After necessary arrangements covering details have been 
perfected, shipments of iumber, posts, poles, etc., may be 
stopped at intermediate points for concentration, dressing, etc., 
and reshipment via our line, at an additional charge of two (2) 
cents per 100 pounds, to cover the extra service. 


Section 6 of the Act to regulate commerce after re- 
quiring that carriers shall file with the Commission 
and print and keep open to public inspection schedules 
showing all the rates, fares, and charges for transporta- 
tion provides further that such schedules— 


shall plainly state the places between which property and 
passengers will be carried, and shall contain the classification of 
freight in force, and shall also state separately all terminal 
charges, storage charges, icing charges, and all other charges 
which the Commission may require, all privileges or facilities 
granted or allowed and any rules or regulations which in any 
wise change, affect, or determine any part or the aggregate of 
such aforesaid rates, fares, and charges, or the value of the serv- 
ice rendered to the passenger, shipper, or consignee. 


Based on section 6 of the Act, the Commission by 
rule 10 of tariff circular 18-A provides— 
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if such privilege is granted or charge is made in connection with 
the rate under which the shipment moves from point of origin, 
the initial carrier’s tariff which contains such rate must also 
show the privilege or the charge or must state that shipments 
thereunder are entitled to such privileges and subject to such 
charges according. to the tariffs of the carriers granting the 
privileges or performing the services, as “lawfully on file with 
the Interstate Commerce Commission.”’ 


This requirement of rule 10 is first contained in tariff 
circular 15-A, effective April 15, 1908, and has been 
continued in all subsequent tariff circulars. 

The shipments moved from Ingram on July 19, 
1909, and August 5, 1909. Neither the tariff naming 
the rate charged for the movement from Ingram to 
Stevens Point, nor the tariff naming the through rate 
from Ingram to Chicago, stated that transit privileges 
would be allowed at Stevens Point, or that shipments 
under such tariffs were entitled to transit privileges— 
according to the tariffs of the carriers granting the privileges 


or performing the services, as lawfully on file with the Inter- 
state Commerce Commission. 


It appears, therefore, that to hold that circular 597 
of the Soo road was applicable to the shipments in ques- 
tion would clearly be contrary to the provisions of sec- 
tion 6 of the act, 

As has been noted, the bills of lading for the trans- 
portation from Ingram did not indicate that the ship- 
ments were to move to points outside of Wisconsin. 
The transportation service called for by the bills of lad- 
ing was wholly completed when the cars were delivered 
at Stevens Point, and the shipment of the dressed lum- 
ber from that point constituted a new transaction, which, 
under the tariffs in force, could have no relation to or 
effect upon the movement into Stevens Point or the 
rates charged therefor. It follows that the rate com- 
plained of in this petition was for a service performed 
wholly within the state of Wisconsin, and therefore is 
not within the jurisdiction of this Commission. Com- 
plainant’s remedy, if any, is by petition to the proper 
authority of the state of Wisconsin. The complaint 
must be dismissed, and it will be so ordered. 


Cream Rate Not Unreasonable 


OPINION NO. 1731 
No. 3897. 
(22 I. C. C. Rep., 252.) 
FAIRMONT CREAMERY COMPANY 
vs. 
BURLINGTON & QUINCY RAILROAD 
COMPANY. 


Submitted November 20, 1911. Decided January 8, 1912. 


A rate of 32 cents per 10-gallon can of cream from Concordia, 
Kan., to Crete, Neb., not found to have been unreasonable. 
Complaint dismissed. 


CHICAGO, 


Hainer & Smith for complainant. 
R. B. Scott for defendant. 


Report of the Commission. 
BY THE COMMISSION: 
The complainant is a corporation engaged in the 
purchase of cream and manufacture of butter, with 
headquarters at Omaha, Neb. By petition, filed March 


3, 1911, it alleges that an unreasonable rate was charged 
by defendant for the transportation of cream in 10- 
gallon cans from Concordia, Kan., to Crete, Neb., during 
the period from March 1 to September 5, 1909. 
ation is asked. 

During the summer of 1906 complainant established 
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at Concordia a concentration plant for the handling of 
cream carried by rail lines to that point and reshipped 
over defendant’s line to Crete, where it is manufac- 
tured into butter. The defendant, at the same time, 
established a special rate of 20 cents per 10-gallon 
can of cream, in lots of 100 cans or more, shipped from 
Concordia to Crete by passenger train. This special rate 
was continued in force until March 1, 1909. On that 
date the rate was advanced to 32 cents, without limita- 
tion as to the number of cans shipped. On September 
5, 1909, the special rate of 20 cents was restored, with 
an increase of the number of cans in each shipment to 
150 during the summer months, the minimum remaining 
at 100 cans from October to March of each year. This 
rate is still in force. Complainant contends that the 
rate of 32 cents was unreasonable, and points to the 
maintenance of the 20-cent rate since 1906, with the ex- 
ception of the six-month interval above noted, as con- 
clusive evidence of this contention. 

Ordinarily the advance of a rate for a short period, 
followed by restoration and maintenance of the lower 
rate formerly in force, tends to raise a presumption of 
fact that the advanced rate was unreasonable. In the 
present case there are certain facts that modify this pre- 
sumption. The special rate was put in effect in the 
first instance at the solicitation of complainant. Accord- 
ing to the testimony of complainant’s witness, he called 
upon an Official of the defendant carrier and explained 
that considerable quantities of cream were passing 
through Concordia on the lines of other carriers destined 
to competing creameries, and that, with a sufficiently 
low rate, he could divert a part of that business over 
the Chicago, Burlington & Quincy Railroad to Crete. 
The defendant, he explained, could get not only, the 
haul to Crete, but the benefit of the increased move- 
ment of butter out of Crete. Defendant’s witness testi- 
fied that the rate was made to “scalp” the business on 
the other connecting lines at Concordia, and was fixed, 
net as compensatory in itself, but in consideration of 
the increased butter movement out of Crete. 

In January, 1909, the order of the Commission in 
Beatrice Creamery Co. vs. I. C. R. R. Co. 15 I. Cc. C. 
Rep., 109, was issued. That case involved the rates 
charged for carriage of cream to centralizing creameries 
in the territory extending from Detroit and Port Huron 
on the east to Colorado common points on the west, 
ard complainants sought the establishment of a_ so- 
called 33-cent scale. After an exhaustive review of the 
situation a scale of rates, based on mileage, somewhat 
higher than the 33-cent scale, was found by the Com- 
mission to be reasonable for the transportation of cream 
to these centralizing creameries; and these rates, known 
as the Beatrice scale, have since been generally ad- 
hered to in that section of the country. 

When the Beatrice scale was put in effect by the 
Chicago, Burlington & Quincy Railroad the special] rate 
of 20 cents from Concordia to Crete was withdrawn in 
order that the application of the Beatrice rates might 
be uniform throughout the system. Defendant’s gen- 
eral freight agent testified that the 20-cent rate under 
consideration in this case was the only special rate he 
knew of on the Chicago, Burlington & Quincy lines west 
of the Missouri River, except two intrastate rates fixed 
by the Nebraska state commission. This establish- 
ment of the Beatrice scale fixed the rate from Concor- 
dia to Crete, 122.6 miles, at 32 cents. Under the 33- 
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cent scale, which was rejected by the Commission 
being unreasonably low, this rate would have been 26 
‘cents. 

Upon this advance of the rate complainant pro- 
tested to the carrier; and, this being ineffectual, with- 
drew its business, so far as possible, from the Bur. 
lington system. Apparently the traffic so lost was of 
such volume that defendant considered that its interest 
would be subserved by restoration of the 20-cent rate. 
and it acied accordingly. The low rate was, in the first 
instance, voluntarily established by defendant; whether 
it was compensatory or not, in view of the profits on 
the butter traffic, was a question for the carrier to con- 
sider at that time. Having led complainant to adjust 
its business to the conditions thus created, that rate was 
not lightly to be set aside. 


It will be recalled that in the Beatrice Creamery 
case, supra, the Commission rejected the 33-cent rate as 
unreasonably low. Under that scale the rate between 
Concordia and Crete would have been about 33 per cent 
higher than the rate here sought to be enforced. In 
stating the reasons for the rejection of those rates, the 
Commission said: 


* * * It is conceded that at the time of their (the 33-cent 
scale rates) inauguration this whole territory west of the 
Missouri River was in distressed circumstances. There had 
been repeated crop failures, and the price of what had been 
produced was extremely low. There was no money in the 
country, and the people were leaving it. The dairy industry 
seemed to offer a means of providing some small amount of 
ready cash and of initiating a business which subsequently 
might be of great benefit to the country. In this view the 
railroads co-operated with these centralizers in the establishment 
of these rates in order that the centralizer might be able to 
present to the farmer a proposition sufficiently attractive to 
insure his acceptance. 


* * * + * * * 


* * * But they (the railroads) urge that this has not been 
done under the supposition that the rates charged for the 
earriage of this cream were compensatory, but in order to build 
up an industry which would berefit the country and therefore 
indirectly benefit them. The facts are as claimed by the 
defendants, and there is very great force in the contention which 
they put forward. . 


It is to be noted that the defendant in the present 
case has no such plea to offer in its behalf. The rate 
was voluntarily established, not to create business that 
did not exist, but to divert business already in exist- 
ence; not to enable the sale of cream that had no 
market, for the cream was already moving over other 
lines to other creameries; not in any way for the benefit 
of the farmer or the general public, but to benefit the 
parties to this action, complainant and defendant indi- 
vidually. The question here is whether a carrier, hav- 
ing voluntarily put in a rate that is relatively low, is 
bound to maintain that rate indefinitely. 

In the Beatrice Creamery case, the Commission 
condemned as unreasonably low a scale yielding a rate 
for this haul materially higher than that here sought 
to be enforced, and prescribed a scale of rates more 
than 560 per cent higher than this 20-cent charge, To 
hold that defendant may not withdraw a rate found by 
the Commission to be unreasonably low, merely be- 
cause that rate was voluntarily established in the first 
place, would amount to requiring unjust preference 
of complainant, and to setting aside the fundamental 
principle that rates must be uniform under similar con- 
ditions, 


The re-establishment of the rate of 20 cents after 
an interval of but six months remains to be consid- 
ered. Complainant refers to this reinstatement as vol- 
untary, but the evidence is that the rate was restored 
in order to avoid the loss of other and more profitable 
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business than that which moved under it. In view of all 
the facts of record, we are unable to find that a rate of 
32 cents was unreasonable. It follows that the com- 
plaint must be dismissed, and it will be so ordered. 


Canned Goods Rates Unreasonable 


OPINION NO. 1736 
No, 3616. 
(22 I. C. C. Rep., 268.) 
EMPSON PACKING COMPANY, 
vs. 
COLORADO MIDLAND RAILWAY COMPANY ET AL. 
Submitted May 6, 1911. Decided January 8, 1912. 


Complaint assails the reasonableness of the carload rates on 
anned goods from Colorado points to the Pacific coast ter- 
minals, the rate being 80 cents per 100 pounds on the general 
nixture of canned goods from Colorado points to north 
Pacific coast terminals, while the rate to California terminals 
is $5 cents. From:the facts disclosed by the record; Held, 
That the rate from Colorado points to the California ter- 
minals is unjust and mnreasonable in so far as it exceeds 80 
cents; Held, further, That the rate to the north Pacific coast 
terminals is not shown to be unreasonable. 

F. E. Gregg and E. P. Costigan for the complainant. 
Clayton C. Dorsey, William V. Hodges and E. T. 

Thayer for the Union Pacific Railroad Company, Southern 

Pacific Company, Northern Pacific Railway Company, 

Oregon Short Line Railroad Company and Oregon Rail- 


road & Navigation Company. 


T. J. Norton and J. J, Coleman for the Atchison, 
Topeka & Santa Fe Railway Company. 


E. E. Whitted and J. M. Cates for the Colorado & 
Southern Railway and Chicago, Burlington & Quincy 
Railroad Company. 


E. N. Clark, A. C. Campbell and F. Wild, Jr., for the 
Denver & Rio Grande Railroad Company. 


E. N. Clark, A. C, Campbell, F. Wild, Jr., and Warren 
Olney for Western Pacific Railroad Company. 


Report of the Commission. 


BY THE COMMISSION: 

Complainant is corporation with its principal office 
at Longmont, Colo., and operates plants for the canning 
and packing of peas, beans, hominy, pork and beans, 
tomatoes, pumpkin and kraut at Longmont, Loveland 
and Greeley, Colo. The original petition was filed Oc- 
tober 24, 1910, on behalf of complainant and others 
similarly situated. In the course of its business com- 
plainant ships its products to the Pacific Coast terminals, 
including those on the north Pacific Coast and in Cali- 
fornia, and the petition assails the reasonableness of 
the rates charged by defendants for the transportation 
of complainant’s products to those terminals. All the 
rates involved are carload rates, based upon a minimum 
weight of 40,000 pounds. Reparation is sought. 


Prior to December, 1909, there was in effect a rate 
of 85 cents per 100 pounds from the producing points 
in Colorado to the California terminals on the general 
mixture of canned goods, exclusive of canned peas and 
beans, on which the rate was 80 cents. On December 6, 
1909, the rate of 80 cents on peas and beans was can- 
celed and 85 cents established as the carload rate upon 
all the commodities manufactured by complainant. The 
rate on complainant’s products to north Pacific Coast 
terminals has for some time been 80 cents, and this 
rate is also assailed in the present proceeding as being 
unreasonable and unduly prejudicial. The contention of 
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complainant is that the rate which should be substituted 
in place of the rates hereinbefore mentioned is 68 cents 
per 100 pounds, which is approximately 75 per cent 
of the rate from Chicago to the coast, and 80 per cent 
of the rate from the Missouri River. Roughly speaking, 
Chicago is 1,000 miles and Missouri River 500 miles 
more distant from the coast terminals than are the 
Colorado points. The rates in cents per 100 pounds 
from various points are as follows: 


Rate on 
the Rate on 


General Peas and 
From— Mixture. Beans. 
; s. 
pRB yee oP + er i Ta IE he, aera nae ~— 
PETTING 05. eC Lice lacs ee sece eee 90 , 85 
EEE RR a cea ae Ai ae aaa eee Mae 85 85 
SB ea ie tage oe 75 75 
WOOO: 5 se esac: . eb et BS He e238 95 90 


It will be noted from the foregoing table that as 
to some cf the points of origin there is a differential 
between peas and beans, and the general mixture, while 
from other points no such distinction is made. It is 
alleged in the petition that the charging of higher rates 
on certain of the products than on others is unreason- 
able and unjustly discriminatory. 

It is averred that complainant’s plants are important 
industries in Colorado; that its chief product is canned 
peas, of which it is the only packer west of Omaha; 
that its chief competition comes from Wisconsin, with 
some from Indiana, Mississippi and New York. It is 
stated that nearly one-third of the peas packed in the 
United States are packed in Wisconsin, 

In support of its claim as to the percentage of the 
Misscuri River rate that the Colorado rate should take, 
complainant introduced an exhibit to show that on a 
number of articles the rates from Colorado to the coast 


were somewhat lower than from Missouri River to the 
coast. 


The defendants recited the general history of trans- 
continental commodity rates and the effect of water com- 
petition upon them, and called attention to the ad- 
vantage of maintaining a blanket system of rates in 
enabling the intermediate points of production to com- 
pete in Pacific Coast markets. With respect to the 
advance in the rate on canned peas and beans from 80 
to 85 cents, defendants explain it as a “tariff line-up 
to put Colorado in line with producing points east 
thereof to the same consuming territory west.” It is 
further claimed that the change was made with a view 
to bringing the rates into conformity with the fourth 
section of the act, but in just what respect the latter 
is involved does not definitely appear from the record. 

The advance in the rate on peas and beans from 
80 to 85 cents met with vigorous opposition on the 
part of complainant, and it appears that complainant 
then instituted negotiations to have all the rates in- 
volved placed upon a 68-cent basis. These efforts having 
failed, the present proceeding was instituted. 

Much of complainant’s testimony was devoted to a 
discussion of certain advantages which it formerly en- 
joyed, due to greater royalties that its competitors were 
compelled to pay for the use of certain packing ma- 
chinery. It is stated that, owing to the expiration of 
the patents, this condition no longer exists, and its 
competitors are in that respect more nearly upon an 
equality with itself. It is further testified that it costs 


more to manufacture canned products in Colorado than 
at points farther east, due to the greater cost of fac- 
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tory construction and the higher cost of materials 
entering into the business. However, these matters at 
most can have but an indirect bearing upon the ques- 
tion of the reasonableness of the transportation charges. 
It is certain that the Commission has no authority under 
the statute to equalize such conditions. 


Evidence was introduced on behalf of complainant 
to the effect that the rates on canned goods should be 
uniform for both peas and beans and the general mixture. 
It will be noted that the rate has been uniform on these 
products to the north Pacific Coast terminals, and upon 
the record we are of opinion that there should be no 
difference in this respect with regard to the rates to 
the California terminals. We are further of opinion, 
and find, that any rate in excess of 80 cents per 100 
pounds upon canned gcods, including peas and beans 
and the general mixture, from Colorado points to the 
California terminals was and is unjust and unreasonable, 
and an order requiring the establishment of a rate not 
in excess of that amount will be entered. We do not 
find that the rate to the north Pacific Coast terminals 
is unreasonable. 


The petition contains a prayer for reparation, but 
at the hearing that matter was reserved for future con- 
sideration. Reparation will be awarded upon the basis 
of the conclusions hereinbefore expressed, and the 
parties will be expected to submit a statement con- 
taining the necessary information as to particular ship- 
ments which have moved at the rate herein found to 
have been unreasonable. Upon the receipt and verifi- 
cation of such a statement an order of reparation will 
be entered. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1982. 

Judscn C., Clements, Charles A, Prouty, Franklin K. 
Lane, Edgar E. Clark, James §. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No, 3616. 
EMPSON PACKING COMPANY, 
vs. 

THE COLORADO MIDLAND RAILWAY COMPANY; 
UNION PACIFIC RAILROAD COMPANY; THE 
ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY; THE COLORADO & SOUTHERN RAIL- 
WAY COMPANY; CHICAGO, BURLINGTON & 
QUINCY RAILROAD COMPANY; THE DENVER & 
RIO GRANDE RAILROAD COMPANY; WESTERN 
PACIFIC RAILWAY COMPANY; SAN PEDRO, LOS 
ANGELES & SALT LAKE RAILROAD COMPANY; 
SOUTHERN PACIFIC COMPANY: THE GREAT 
NORTHERN RAILWAY COMPANY: NORTHERN 
PACIFIC RAILWAY COMPANY; OREGON SHORT 
LINE RAILROAD COMPANY; THE OREGON RAIL- 
ROAD AND NAVIGATION COMPANY, AND THE 
CHICAGO, MILWAUKEE & PUGET SOUND RAIL- 
WAY COMPANY, 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a repcert 
containing its findings of fact and conclusions thereon, 
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which said report is hereby referred to and made a part 
hereof: 


It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the ist day of March, 1912, and 
for a period of two years thereafter to abstain, from 
charging, demanding, collecting or receiving their pres- 
ent rate for the transportation of canned goods in car. 
loads from Longmont, Loveland and Greeley, Colo., to 
the Califcrnia terminals, which rate is found by the 
Commission in its said report to be unreasonable. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, on 
or before the ist day of March, 1912, and for a period 
of two years thereafter to maintain, and apply to the 
transportaticn of canned goods in carloads from Long- 
mont, Loveland and Greeley, Colo., to California terminals, 
a rate which shall not exceed 80 cents per 100 pounds, 
which rate has been found by the Commission in its 
said report to be reasonable. 


Through Routes Granted and Denied 


OPINION NO. 1735 
No. 3531. 
(22 I. C. C. Rep., 264.) 
COLORADO COAL TRAFFIC ASSOCIATION 
vs. 
ATCHISON, TOPEKA & SANTA FE RAILWAY 
COMPANY ET AL. 
Submitted March 28, 1911. Decided January 8, 1912. 


1. In Cedar Hill Coal & Coke Co. vs. C. & S. Ry. Co., 17 
I. C. C. Rep., 479, the Commission established through 
routes and joint rates from the coal mines in the Walsen- 
burg district in Colorado to points on the Atchison, Topeka 
& Santa Fe System and controlled lines to the east and 
south of Colorado. It excluded from its order in said case 
77 points in Kansas to which it found that there were 
already in effect satisfactory through routes. Neither did 
the order in said case extend to points in Texas and Okla- 
homa, as the record did not indicate whether those points 
should be reached via the Amarillo gateway or via Pueblo. 

2. The present proceeding seeks the establishment of through 
routes to the 77 junction points above referred to, on the 
ground that the amendment to the statute of June 18, 
1910, makes it possible for the Commission now to grant 
the prayer of the original petition. Complainant asks fur 
ther that through routes be established to the points in 
Oklahoma and Texas, which the former decision of the 
Commission did not include. 


3. Upon the record; Held, That complainant has not shown 
sufficient details as to existing conditions at the 77 junc- 
tion points to justify the Commission in requiring defend- 
ants to establish additional] through routes to said points; 
Held, further, That defendants should establish through 
routes and joint rates to points in Oklahoma and Texas 
from the Walsenburg district in line with the through 
routes established under the order in the Cedar Hill Coal & 
Coke Co. case, supra. 

C. W. Durbin for complainant. 

T. J. Norton for Atchison, Topeka & Santa Fe 
Railway Company; Gulf, Oolorado & Santa Fe Railway 
Company; Leavenworth & Topeka Railway Company; 
and Kansas Southwestern Railway Company. 

E. E. Whitted and J. M. Cates for Colorado & South- 
ern Railway Company. 

E. N, Clark, A, C, Campbell and Fred Wild, Jr., for 
Denver & Rio Grande Railroad Company. 


Report of the Commission. 
BY THE COMMISSION;:, 

The complainant is a voluntary association of coal 
operators having mines in the southern part of the 
state of Colorado in what is known as the Walsenburg 
district, located along the lines of the Colorado & 
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Southern Railway Company and the Denver & Rio 
Grande Railroad Company. Its petition seeks the estab- 
lishment of through routes and joint rates from the 
mines in the Walsenburg district to certain points in 
Kansas and also to points in Oklahoma and Texas. 


In Cedar Hill Coal & Coke Co. vs. C. & S. Ry. Co., 

17 I. C. C. Rep., 479, the Commission established through 
routes and joint rates to many points in Kansas on the 
lines of the principal defendant, the Atchison, Topeka 
& Santa Fe Railway Company, but excluded therefrom 
77 junction points to which it was found that satisfac- 
tory through routes were already in existence. In the 
opinion referred to the Commission further declined to 
establish through routes and joint rates to points in 
Oklahoma and a part of Texas, for the reason that 
upon the record as presented it was impossible to de- 
cide via what junction points the routes should be 
established. The present proceeding is in the nature 
of a reopening of that case upon the two grounds above 
specified in which the relief sought was denied. As 
stated on behalf of complainant— 
We are asking in this case that a joint rate be established from 
the mines in the Walsenburg district to every point where 
rates are named from mines on the Santa Fe and the Colorado 
& Southeastern in the Canon City district. 

With regard to the through routes and joint rates 
asked to the 77 junction points, it is urged on behalf 
of complainant that when the former order was entered 
section 15 of the Act to regulate commerce gave the 
Commission power to establish a through route and joint 
rate only, “provided no reasonable or satisfactory through 
route or joint rate exists;” that section 15 of the act 
as amended June 18, 1910, changed the law so that at 
the present time the Commission has power to establish 
a through route, even if there is already a route in 
effect; that, therefore, the Commission may now grant 
the relief as prayed. Attention is also invited by com- 
plainant to section 1, which requires that through routes 
and just and reasonable rates be established, there be- 
ing no exception to that provision of the statute, 


The evidence introduced on behalf of complainant 
for the purpose of fortifying its prayer for relief in 
respect to the particular feature now under considera- 
tion is to the effect that it is impossible for dealers 
at the junction points whose bins are on the Santa Fe 
tracks to successfully handle coal from the Walsenburg 
district because of the expense of the extra haul. It 
is stated that this in itself proves that the present 
through routes are not satisfactory. It is further stated 
that the rate of the Santa Fe on nut ccal from the 
mines in the Cafion City district of Colorado, which is 
located upon the lines of the Santa Fe, to points in 
southern Kansas is $2.75 per ton, while from the mines 
in the Walsenburg district to the same points the rate is 
$3 per ton via the Rock Island or the Misscuri Pacific. 
It is averred that this difference in the rate operates 
against the sale of nut coal and shows that the present 
through route via the Rock Island or Missouri Pacific 
is not satisfactory, as no dealer would buy Walsenburg 
coal and pay $3 per ton freight when he can get the 
Cnfion City coal with a rate of $2.75. 


We are not impressed with the argument that the 
mere fact that a dealer’s bins are located upon the 
track of a particular carrier is conclusive proof that an 
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additional through route should be established in order 
to reach the bins. Under certain circumstances this 
might appear to be the proper conclusion, but it would 
depend upon disclosure of facts and circumstances which 
are not apparent upon the present record. It is entirely 
conceivable that there might be other solutions to any 
such transportation problem as is here presented which 
would be more reasonable and more in accordance with 
the provisions of the statute than the establishment of 
additional through routes via particular lines. 
ample, under certain circumstances, it might be desir- 
able to have the bins reached by the through route 
already in effect to the particular point, with a switch- 
ing service and proper charge for such terminal delivery. 

Complainant produced witnesses from a few of the 
large number of points involved, whose testimony was 
principally upon the question of locaticn of particular 
coal bins at a few of the destination points. Concerning 
a great majority of said junction points there is no 
information in the record whatsoever, and with regard 
to the points concerning which there is evidence the 
record is wholly inadequate as a basis for granting the 
relief sought in the petition. Neither is there any 
testimony to show that the rate of $3 per ton charged 
to certain points via the Rock Island or Missouri Pacifie 
is unjust or unreasonable, and we do not see how the 
fact that the Santa Fe hauls coal from the Cafion City 
district to said points at a rate of $2.75 per ton has any 
bearing upon the issues presented. 


With respect to the prayer of complainant for the 
establishment of through routes and joint rates to points 
in Oklahoma and Texas, in the former proceeding 
above referred to no action was taken upon that matter, 
because the record as made would not justify it. It 
now fairly appears from the testimony of the principal 
defendant’s witness that it will make no difference to 
the Santa Fe via which gateway the through routes 
and joint rates from the Walsenburg district to the 
points in question are established. The record in the 
former case fully sustained the right of complainants 
to the through routes and joint rates to the points in 
Oklahoma and Texas, as well as to the Kansas points. 
Upen our investigation of the whole subject, it is our 
finding and conclusion that defendants should establish 
through routes via Pueblo, Colo., from the mines in the 
Walsenburg district to all points named in Santa Fe 
tariffs, I. C. C, Nos.-5250 and 5251, to which, from mines 
in the Walsenburg district, there are now no through 
routes and joint rates, and that joint rates shculd be 
established which should not exceed the rates main: 
tained by defendant Atchison, Topeka & Santa Fe 
Railway Company from the mines in the Cafion City 
district to said points. 


It will not be necessary to repeat at this time 
what is said in the Cedar Hill Coal & Coke Co. case, 
supra, upon the subject of the necessity for the relief 
herein granted in the establishing cf the through routes. 
The question of the amount of the rates found herein 
fo be reasonable was also fully discussed in said report 
and need not be repeated. 

No order will be entered in the premises at the 
present time, but the case will be held open and de- 
fendants will be allowed 90 days in which to file tariffs 
naming rates and routes in accordance with the con- 
clusions herein announced. 


For ex- 
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Complainant Entitled to Reparation 





No. 3968. 
(22 1..C. C. Rep., 274.) 
DE CAMP BROTHERS & YULE IRON, COAL & COKE 
COMPANY, 
vs. 
VIRGINIA & SOUTHWESTERN RAILWAY COMPANY 
ET AL. 
Submitted June 12, 1911. Decided January 8, 1912. 


The Virginia & Southwestern Railway Company published in a 
tariff effective July 13, 1906, and continued in effect until 
November 19, 1908, what purported to Le a joint through rate 
of $4.85 per net ton for the transportation of coke in car- 
loads from Appalachia, Va., to Rusk, Tex.; but, although it 
showed them as participating lines, it had never obtained 
concurrence in said rate from the lines west of Memphis, 
Tenn. Complainant based its bid for the sale of coke upon 
the rate of $4.85 published in the V. & S. W. tariff; Held, 
That, following Rule 68, Tariff Circular 18-A, cOmplainant is 
entitled to reparation from the initial carrier upon basis of 
the rate improperly published in its tariff. 

H. R. Small for complainant. 
Frank W. Gwathmey and H. H. Shelton for Virginia 

& Southwestern Railway Company and Southern Railway 

Company, 

Roy F. Britton for St. Louis Southwestern Railway 

Company and St. Louis Southwestern Railway Company 


of Texas. 


Report of the Commission. 
BY THE COMMISSION: 


Complainant is a dealer in iron, coal and coke in 
the city of St. Louis, Mo. During the months of August, 
September, October and November, 1908, it shipped 24 
carloads of coke from Appalachia, Va., to Rusk, Tex. 
The rate charged and collected upon these shipments 
was $5.85 per net ton. By petition, filed April 1, 1911, 
complainant alleges that said rate was unlawful and 
unreasonable so far as it exceeded $4.85, and asks 
reparation upon that basis. The claim was informally 
presented to the Commission in November, 1908. 

In August, 1908, complainant made two contracts 
with the penitentiary at Rusk, Tex., for the delivery of 
a quantity of coke, basing its bid upon a joint rate 
of $4.85 per ton from Appalachia to Rusk, as shown 
by the tariff of the Virginia & Southwestern Railway 
Company then in effect. It appears that the Virginia 
& Southwestern Railway Company, on July 13, 1906, in 
its tariff I. C. C. 426 published a joint rate of $4.85 
per ton on coke in carloads from Appalachia to Rusk. 
This rate purported to have been established in connec- 
tion with the Southern Railway Company, St. Louis 
Southwestern Railway Company and St. Louis South- 
western Railway Company of Texas. In accordance 
with the practice in force at that time, concurrences of 
connecting lines were not shown in the tariff by the 
carrier which published it. No concurrences from the 
St. Louis Southwestern Railway and St. Louis South- 
western Railway Company of Texas (hereinafter referred 
to as the Southwestern Lines) had been obtained by 
the Virginia & Southwestern; but the rate of $4.85; 
published as a joint rate, was the then existing com- 
bination upon Memphis, Tenn., made up of $2.65 from 
Appalachia to Memphis and $2.20 from Memphis to 
Rusk. The same rate was republished by the Virginia 
& Southwestern in its tariff I. C. C. No. 571, effective 
June 16, 1907, and in its tariff I. C. C. No, 622, effective 
March 10, 1908. In the latter tariff, however, a mark 
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opposite the $4.85 rate referred to a note which read 
as follows: 

Rates to points marked thus [indicating] are filed with the 
Interstate Commerce Commission by Agent Cale of the Souti.- 
western Tariff Committee for account of the V. & S. W. Rk 
in his Texas Tariff 36-B, I. C. C., 456, supplements or reissues, 
and are shown herein for information of V. & S. W. agents. 

The same rate, with reference to the same note, is 
carried forward in Virginia & Southwestern tariff, I. Cc. 
C. No. 640, effective May 15, 1908. This tariff showed a 
list of the carriers which participated therein, and 
opposite the names of most of such carriers the fora 
and number of their concurrence, but no form or number 
of concurrence is shown opposite the names of the 
Southwestern Lines. “A similar publication of the $4.85 
rate was made in Virginia & Southwestern tariff, I. C. 
C. No. 696, effective October 15, 1908. Supplement 4 to 
I. C. C. No. 696, effective November 19, 1908, advanced 
the rate from $4.85 to $5.85. Supplement 6 to I. C. C. 
No. 696, effective January 23, 1909, canceled the rat 
to Rusk, leaving the lowest combination of intermediate 
rates to apply. 

Supplement 3 to St. Louis Southwestern tariff, I. 
C. C. No. 1736, effective October 17, 1906, named a pro- 
portional rate on coke in carloads from Memphis to 
Rusk, of $2.20 per net ton. Supplement 11 to this 
tariff, effective July 22, 1908, advanced the rate from 
$2.20 to $3.20 per net ton. 

From the facts above stated, it will be seen that 
prior to July 22, 1908, the combination upon Memphis 
was $4.85, the same as the rate which was improperly 
published in the Virginia & Southwestern tariff; but 
after July 22, 1908, and when these shipments moved, 
the combination upon Memphis was $5.85 per ton. 


On May 28, 1907, the agent of the. southwestern tariff 
committee called the attention of the genera] freight 
agent of the Virginia & Southwestern to the fact that 
the $4.85 rate was not lawfully published, and stated 
that the issue should be amended at once. The tariff 
was not amended, however, so as to make the through 
rate named therein equal to the combination on Memphis 
until November 19, 1908, and the unlawful publication 
was not withdrawn until January 23, 1909. The order 
of the Commission requiring carriers to show in joint 
tariffs the form and number of concurrences of con- 
necting lines was issued July 8, 1907, about a year 
before these shipments moved. 


Upon the facts of record we are unable to find that 
the rate of $3.20 beyond Memphis was unreasonable. 
But complainant contends that, in view of the fact that 
the through rate of $4.85 had been published by the 
Virginia & Southwestern, that line was bound by its 
own publication, and that complainant is entitled to 
reparation upon basis of the rate so published. In this 
connection it relies upon the decisions in Black Horse 
Tobacco Co. vs. I. C. R, R, Co., 17 I. C. C. Rep., 588, and 
Texico Transfer Co. vs. L. & N. R. R. Co., 20 I, C. C. 
Rep., 17. 

The publication of the rate here in question was in 
direct contravention of the rules of the Commission 
made under the authority of section 6 of the act, to the 
effect that lawful concurrence must be secured from 
every carrier shown as participating in a tariff, and 
that a joint tariff must show the form and number of 
concurrence of each participating line. On November 
15, 1907, the Commission promulgated rule 68 of its 
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Tariff Circular 18-A, in which it announced that in 
cases of this kind it would hold the carrier that unlaw- 
fully included another carrier in its tariff liable to 
shippers and other carriers. It is further to be ob- 
served that the note which was published in connection 
with this rate, and which stated that the rate would be 
found in agent Cale’s Texas tariff 36-B was erroneous, 
as the rate from Memphis is not found in that tariff, 
but was published in St. Louis Southwestern tariff, 
|, C. C. No. 1736. The initial carrier is responsible and 
liable for the careless manner in which it published this 
rate originally and continued it in force after its atten- 
tion had been called to its unlawful publication. Nor 
do we doubt that complainant was actually damaged on 
account of this publication. The evidence of record 
shows beyond question that the bid which it made for 
the delivery of the coke at Rusk was based on the $4.85 
rate in the Virginia & Southwestern tariff, Complainant 
relied, as it had a right to, upon the tariff of the Vir- 
ginia & Southwestern as published and posted. It could 
not know what the agreements between the carriers as 
to joint rates were. 

Our conclusion, therefore, is that complainant has 
suffered damage for which this Commission may award 
reparation against the initial carrier to the extent that 
the charges collected exceeded the charges that would 
have been due under the rate of $4.85 published by that 
line. Accordingly an order will be entered requiring 
the Virginia & Southwestern to make reparation to 
complainant in the sum of $497.30, with interest from 
December 11, 1908. 


ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1912. 

Judscn C, Clements, Charles A, Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 3968. 
DE CAMP BROTHERS & YULE IRON, COAL & COKE 
COMPANY, 
vs. 

VIRGINIA & SOUTHWESTERN RAILWAY COMPANY; 
SOUTHERN RAILWAY COMPANY; ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, AND ST. 
LOUIS SOUTHWESTERN RAILWAY COMPANY OF 
TEXAS. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission, 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof: 


It is ordered, That defendant Virginia & South- 
western Railway Company be, and it is hereby, author- 
ized and directed to pay unto complainant, De Camp 
Brothers & Yule Iron, Coal & Coke Company, on or 
before the ist day of March, 1912, the sum of $497.30, 
with interest thereon at the rate of 6 per cent per 
annum from the 11th day of December, 1908, as repara- 
tion for damages suffered by complainant by reason of 
the unlawful publication by said defendant of a rate for 
the transportation of coke from Appalachia, Va., to 
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Rusk, Tex., which rate so charged has been found by 
this Commission to have been unlawfully published, as 
more fully and at large appears in and by said report 
of the Commission, 


Construes Scrap Iron Rating 


OPINION NO. 1741 
No, 4008. 
(22 I. C. C. Rep., 281.) 
CONTINENTAL IRON & STEEL COMPANY 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 
Submitted August 30, 1911. Decided January 8, 1912. 
The provisicn in Southern Classification which limits the rating 
upon scrap iron does not require that bridge material be 
broken into pieces before it is entitled to the Scrap iron 
rate. Overcharge which resulted from erroneous interpre- 
tations of the rule should be refunded by defendants. 
Harry W. Newburger for complainant. 
Claudian B. Northrop and A. M. Bull for Southern 
Railway Company. 
William <A. Northeutt for Louisville & Nashville 
Railroad Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant is a corporation engaged in the 
purchase and sale cf old iron and steel at New York, 
N. Y. By petition, filed April 6, 1911, it alleges that 
an unreasonable and unlawful rate was charged by 
defendants for the transportation of five carloads of 
scrap iron, New Orleans, La., to Richmond, Va. Repara- 
tion is asked. 

The material transported, which consisted of parts 
of an old bridge that had been taken apart, was for- 
warded by complainant from New Orleans to the Trede- 
gar Company, Richmond, Va, The shipment, consisting 
of five carloads, moved December 21, 1909, over the lines 
of defendants, and transportation charges were paid in 
the sum of $1,100.85, at a rate of 41 cents per 100 pounds 
applied to the weight of 268,500 pounds. This was the 
rate applicable to bridge material at the time of ship- 
ment. Complainant contends that the rate on scrap 
iron of $4.50 per ton should have been applied. The 
uncontradicted evidence is that the material was pur- 
chased for use as scrap iron; that upon arrival at 
destination it was broken into small pieces and re- 
melted; and that it had no value for any purpose save 
remelting. Defendants assert that the traffic was not 
entitled to the scrap iron rate because it was not broken 
into scraps or pieces before shipment, and call attention 
to the following rule of the Southern Classification which 
governs the application of ratings on scrap iron: 


The ratings specified hereon on scrap iron will apply only 
on scraps or pieces of old or second-hand iron or steel which 
cannot be again used for the purposes for which they were 
used when new, and said rating will not apply on old or second- 
hand machinery, engines, boilers or similar articles, unless 
same are broken into scraps or pieces at the point of shipment 
before being tendered to the carrier. 

Defendants contend that under this rule, in order 
to take the scrap iron rate, this material should have 
been broken into pieces before shipment. As we read 
the rule, however, the limitation in question applies 
only to second-hand machinery, engines, boilers, or simi- 


lar articles. The shipment complained of did not con- 
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sist cf second-hand machinery, engines, or boilers, and 
we do not believe that under any fair construction of 
the language of the rule this old bridge material can 
be considered similar to second-hand machinery, engines 
or boilers. From a practical standpoint and as a matter 
of physical possibility it should be noted that few, if 
any, bridges could be “broken into scraps or pieces” 
at the point where they are dismantled, and the inter- 
pretation of the rule contended for by the carriers 
would have the inevitable effect of denying to scrap 
bridge material a lower rate than is accorded to the 
same material when new or before its period of service 
as a bridge has ended. The shipment was billed as 
scrap iron, and it is undisputed that it was used as 
scrap iron. Our conclusion is, therefore, that under 
the rule in question it was entitled to the scrap iron 
rate of $4.50 per net ton, and that complainant was over- 
charged in the sum of $496.72, which amount should be 
refunded by defendants without the requirement of an 
order by the Commission. Upon receipt of evidence that 
refund cf said amount has been made, the complaint 
will be dismissed. 


Old Oil Rate Condemned 


OPINION NO. 1742 
No. 3545. 
(22 I. C. C. Rep., 283.) 
ACME CEMENT PLASTER COMPANY 
vs. 
ST. LOUIS & SAN FRANCISCO RAILROAD COMPANY 
ET AL. 


Submitted January 26, 1911. Decided January 8, 1912. 


Rates of 19 and 22% cents per 100 pounds on fuel oil from Sapulpa, 
Okla., to Acme, Tex., in effect prior to July 26, 1909, found to 
have been umreasonable so far as they exceeded a rate of 15 
cents. Reparation awarded. 


W. E. Fisse, S. H. Cowan and M. N. Sale for com- 
plainant. 


Fred H. Wood for St. Louis & San Francisco Rail- 
road Company. 

Charles H. Sommers for Quanah, Acme & Pacific 
Railway Company. 

Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation with headquarters at 
St. Louis, Mo. By petition, filed September 20, 1910, it 
attacks as unreasonable defendants’ carload rates on 
fuel oil from Sapulpa, Okla., to Acme, Tex., in effect 
prior to July 26, 1909, and asks reparation. 

Between May 17 and July 5, 1909, complainant 
shipped from Sapulpa to Acme 37 carloads of fuel oil 
over the lines of the St. Louis & San Francisco Rail- 
road; St, Louis, San Francisco & Texas Railway, and 
Quanah, Acme & Pacific Railway, upon which various 
rates ranging from 19 cents to 25 cents were applied, 
resulting in the assessment of freight charges aggregat- 
ing $6,249.36. 

Prior to July 1, 1909, there was from all Oklahoma 
points to Acme a rate of 22% cents on crude and fuel 
petroleum oil for steam and fuel purposes. On July 1, 
1909, a rate of 19 cents on crude or fuel oil was estab- 
lished from all points in Oklahoma to Acme, but the 
22%-cent rate was still maintained on “crude and fuel 
petroleum oil for steam and fuel purposes only.” Effect- 
ive July 26, 1909, the defendants established a rate of 
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15 cents from Sapulpa to Acme, which is without restric. 
tion as to the use of the oil. Reparation is asked upon 
the basis of this rate, which is still in effect, and to 
which all the defendants are parties. 

For some time prior to the movement of the ship- 
ments in question, complainant’s Acme mills drew their 
entire supply of oil from Texas fields under transporta- 
tion rates fixed by the state of Texas; but for the reason 
that the price of the Texas commodity was relatively 
high, and also because the Oklahoma oil was preferable 
for fuel purposes, the complainant was anxious to sub- 
stitute the latter for fuel at its Acme mills. It therefore 
took up with the defendants the question of the estab- 
lishment of lower rates from the Oklahoma fields to 
Acme. It was pointed out to the defendants that if the 
proper rate were applied they would secure the trans- 
portation of complainant’s entire fuel oil supply. Con- 
currently the complainant began negotiations with pro- 
ducers at Sapulpa. As result thereof defendants agreed 
to establish a 15-cent rate, which is practically equivalent 
to the combination of the Oklahoma and Texas distance 
rates in force within those respective states. On May 3, 
1909, the complainant made a contract with Oklahoma 
producers for their entire supply of fuel oil. 


The rates from Oklahoma points to Texas poinis 
are carried in one of Agent Leland’s tariffs and there 
was some delay on the part of the agent in establishing 
the agreed rate. Complainant’s witness says that he 
finally arranged to have Agent Leland make application 
to the Commission for permission to establish the rate on 
less than statutory notice. We find in a supplement 
filed with the Commission July 22, 1909, that the rate 
was published to become effective on July 26, reference 
being made to special permission granted by the Com- 
mission. Upon reference to the applieation of Agent 
Leland we find that it was predicated upon a statement 
of facts alleging that, 


Owing to an unusually large flow of oil the capacities of the 
storage tanks located at the various producing points have been 
overtaxed, and in order to prevent irreparable loss to the ship- 
pers, the carriers, upon the solicitation of the shippers, have 
agreed to establish the rates hereinbefore requested in order to 
find a ready ani nearby market for this commodity. 


Upon the representation of this emergency the Com- 
mission on June 25, 1909, issued permission to establish 
the rates on three days’ notice. The record contains 
a letter from the freight traffic manager of the St. Louis 
& San Francisco Railroad Company, under date of 
August 16, 1910, in reference to the application of that 
earrier for permission to make reparation of the amount 
involved in this claim on the special docket, in which 
he says: 


The 15-cent rate was established to meet coal competition, 
and because, under the existing conditions, it was considered a 
fair charge for the service involved. It was not established to 
bring the point in question into line with other points. 


The entire record indicates that the establishment 
of the 15-cent rate resulted from a careful consideration 
of competitive conditions and was sufficiently low to 
accomplish the end sought, which was the movement of 
fuel oil from the Oklahoma fields to Acme in competi 
tion with oil from the Texas fields. The letter of th¢ 
freight-traffic manager is entirely consonant with th« 
testimony. Nowhere, or at any time, has the slightest 
allusion since been made to the conditions of emergenc) 
in the Oklahoma fields, recited and subscribed under oat) 
by Agent Leland, in the application for permission to 
publish the rate on less than statutory notice in order 
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that “an unusually large flow of oil” might be promptly 


hauled away from the Oklahoma fields and “irreparable © 


loss to the shippers prevented.” 

The Act to regulate commerce authorizes the Com- 
mission in its discretion and for good cause shown, to 
permit changes in tariff rates or fares on less than 
statutory notice. The Commission seeks to limit the 
exercise of this discretionary power to cases where 
actual emergency and real merit are shown. The power 
is not to be lightly regarded under the statute, and it 
will not be exercised to aid a carrier in any strategic 
endeavor, nor to aid shippers in any ordinary commercial 
exigency of the nature disclosed in the record of this 
case, 

The distance from Sapulpa to Acme is 292 miles. 
The 15-cent rate also applies from Sapulpa to Bonham 


» and Dennison, Tex., distances of 226 and 197 miles, re- 


spectively; and from Morris, Okla., to Beaumont, Tex., 
510 miles; and Sabine, Tex., 566 miles. Defendants con- 
cede that 15 cents was and is a reasonable rate. 

Upon all the facts of record we find that the rates 
charged on these shipments were unreasonable to the 
extent they exceeded 15 cents. Reparation on that basis 
will be awarded in the sum of $2,221.30, with interest 
from July 12, 1909. This sum includes overcharges on 
certain of the shipments which were charged at a rate 
of 25 cents. In view of the fact that the rates attacked 
were reduced prior to the filing of the complaint and 
that the present rate of 15 cents has been maintained 
for more than two years, no requirement as to a rate 
for the future will be made. An order will be entered 
accordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 8th day of January, A. D. 1912. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 3545. 
ACME CEMENT PLASTER COMPANY 
vs, 

ST. LOUIS & SAN FRANCISCO RAILROAD COMPANY; 
ST. LOUIS, SAN FRANCISCO & TEXAS RAILWAY 
COMPANY, AND QUANAH, ACME & PACIFIC 
RAILWAY COMPANY. 

This case being at issue upon complaint and answers 
en file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 


which said report is hereby referred to and made a part 
hereof: 


It is ordered, That the above-named defendants be, " 


and they are hereby, authorized and directed to pay unto 
the complainant, Acme Cement Plaster Company, on or 
before the 15th day of March, 1912, the sum of $2,221.30, 
with interest thereon at the rate of 6 per cent per an- 
num from July 12, 1909, as reparation for unreasonable 
rates charged for the transportation of 37 carloads of 
fuel oil from Sapulpa, Okla., to Acme, Tex., which rates 
so charged have been found by this Commission to have 
been unreasonable, as more fully and at large appears 
in and by said report of the Commission. 
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Tariff Provisions Not Unjust 


OPINION NO, 1737 
No. 4132. 
(22 I. C, C. Rep., 272.) 
MARION IRON & BRASS BED COMPANY 
vs. 
TOLEDO, ST. LOUIS & WESTERN RAILROAD COM- 
PANY ET AL. 
Submitted October 11, 1911. Decided January 8, 1912. 


1. Complainant seeks to have defendants embody in their tariffs 
a clause, in connection with their rates on mixed-carload 
shipments, to the effect that if the aggregate charge upon 
the entire shipment is less on the basis of the carload 
rate and weight for one or more of the articles and the 
actual weight at the less-than-carload rate for the other 
articles, than at the mixed-carload rates, such rates shall 
be applied in the place of the mixed-carload rate, 

. Upon the record in this case; Held, That defendants’ tariffs 
which do not contain such an alternative provision as 
above defined have not been shown to be unjust or unrea- 
sonable. Complaint dismissed. 


bo 


G. M. Stephen for complainant. 

J. L. Coleman and D. L. Meyers for Atchison, To- 
peka & Santa Fe Railway Company. 

W. F. Dickinson for Chicago, Rock Island & Pacifie 
Railway Company. 

Report of the Commission, 
BY THE COMMISSION: 

Complainant is a corporation with principal place 
of business at Marion, Ind., and is engaged in manu- 
facturing and selling metal beds and wire mattresses. 
Its petition, filed May 27, 1911, alleges that the rate 
charged for the transportation of a mixed carload of 
iron beds and wire mattresses from Marion to Oakland, 
Cal., was unjust and unreasonable. The matter involved 
was first presented to the Commission October 30, 1909. 
Reparation is asked, : 

On April 2, 1908, complainant shipped from Marion 
to Oakland a carload of iron beds and wire mattresses, 
weighing 36,200 pounds, upon which transportation 
charges were assessed in the sum of $452.50, based upon 
a rate of $1.25 per 100 pounds. The rate assessed was 
that applicable to a mixed-carload shipment. Complain- 
ant alleges that the charges were unreasonable to the 
extent that they exceeded the amount that would have 
accrued upon a rate of $1.10 per 100 pounds on 34,010 
pounds of iron beds and $1.60 on 2,210 pounds of wire 
mattresses. Complainant desires that it be given the 
benefit of an alternative use of the rates on specific 
mixed shipments provided in the tariffs of the defend- 
ants. In other words, if the aggregate charge upon the 
entire shipment on the basis of the mixed-carload rate 
exceeds the aggregate of the charge upon the shipment 
on the basis of a carload rate for one or more of the 
articles and the actual weight at the less-than-carload 
rate for the other articles, the shipper may have the 
benefit of the lower charge. 

The defendants object to granting the relief asked 
for in the petition, and assert that there would be great 
difficulty in ascertaining the correct weight of the various 
articles included in the carload, and that a provision 
in the tariffs, such as that desired by complainant, would 
give rise~to complication and confusion in arriving at 
the amount of the charges for the shipment. 

Upon wire mattresses in less-than-carload quantities 
the rate was $1.60 and upon iron beds in carloads the 
rate was $1.10 per 100 pounds. Complainant billed the 
whole shipment as iron beds. However, it was dis- 
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covered while in transit that the shipment consisted of 
a mixed carload of iron beds and wire mattresses, and 
the rate of $1.25, which was lawfully applicable upon 
such a shipment, was collected. No evidence was 
offered to show that the rate upon the mixed shipment 
or the rates upon the articles when shipped separately 
were unreasonable, the contention of complainant being 
that the alternative use of the rates, as above defined, 
should be established. Upon the record as presented, 
the Commission is not convinced that the defendants 
should be required to establish the alternative rule, and 
the complaint will therefore be dismissed. 


Complainant Suffered No Damage 


OPINION NO. 1739 
No. 3954. 
(22 I. C. C. Rep., 277.) 
M. A. KENNEDY & COMPANY 
vs. 
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 
ET AL, 


Submitted June 12, 1911. Decided January 8, 1912. 

The principal defendant filed and posted a tariff naming a rate 
of 34 cents per 100 pounds on apples from St. Louis, Mo., 
to Monroe, La., in which the delivering line was not named 
as participant. Another joint tariff in which all the carriers 
were named and had concurred named a rate of 40 cents; 
Held, That the lawful rate was 40 cents, and same not being 
shown to have been unreasonable, and complainant having 
suffered no damage, the complaint must be dismissed. 

C. H. Holland and O. M. Rogers for complainant. 
Roy F. Britton for St. Louis Southwestern Railway 

Company. ; 

V. Schaftenburg and Frank W. Gwathmey for Vicks- 
burg, Shreveport & Pacific Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

The complainant, an individual trading under the 
firm name and style of M. A. Kennedy & Co., is engaged 
in the fruit and vegetable business at St. Louis, Mo. His 
petition, filed March 22, 1911, alleges that unreasonable 
charges were exacted by defendants for the transporta- 
tion of three carloads of apples from St. Louis to Mon- 
roe, La. Reparation is asked. 

In December, 1908, complainant delivered to the St. 
Louis Southwestern Railway, at St. Louis, three cars of 
apples, consigned without routing instructions to the 
Monroe Grocery Company, Monroe, La. The shipments 
all moved via the St. Louis Southwestern to Shreveport, 
La., thence via the Vicksburg, Shreveport & Pacific to 
destination. Charges aggregating $320 were assessed at 
a joint rate of 40 ‘cents per 100 pounds upon the total 
weight of 80,000 pounds. 

At the time the shipments moved the defendant St. 
Louis Southwestern Railway Company had on file with 
the Commission a tariff which named a rate of 34 cents 
on apples from St. Louis to Monroe, but it did not show 
the Vicksburg, Shreveport & Pacific as a participating 
or concurring carrier. This schedule, effective December 
19, 1906, remained in effect until February 10, 1909. It 
named rates to numerous points on the lines of connect- 
ing carriers, among them the Vicksburg, Shreveport & 
Pacific, from which latter carrier, however, the St. Louis 
Southwestern had not obtained concurrence. Contem- 
poraneously each of the defendant carriers was a party 
to a tariff of the Southwestern Lines Committee, in which, 
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on November 28, 1908, a joint rate of 40 cents had been 
established, and this rate was applied to these shipments. 
The 40-cent rate, as we have seen, was the legally 


established rate. The Vicksburg, Shreveport & Pacific 
was not shown as party to the St. Louis Southwestern 
tariff, and there is nothing in the record to show at 
complainant was damaged thereby. In these respects 
case differs from De Camp Brothers & Yule Iron, | 
& Coke Co, vs. V. & S. W. Ry. Co., 22 I. C. C. Rep., 274. 
It follows that the complaint must be dismissed. 





Attack on Rates Not Sustained 


OPINION NO. 1726 
No. 3015. 
(22 I..C. C. Rep., 223.) 
HEATH HARDWARE COMPANY ET AL. 
vs. 

PENNSYLVANIA RAILROAD COMPANY ET AL 
Submitted April 5, 1911. Decided January 8, 1912 
Charges collected for the transportation of sheet iron in car- 
loads from Youngstown, Ohio, to Monroe, N. C., and iron 
wire fencing in less-than-carload quantities from Monessen 

Pa., to Lawrenceville, Va., not found to have been unrea- 

sonable, unjustly discriminatory or unduly preferential 

G. M. Stephen for complainant. 

Henry Wolf Bikle for Pennsylvania Railroad Com- 
pany; Northern Central Railway Company; Philadelphia, 
Baltimore & Washington Railroad Company; New York, 
Philadelphia & Norfolk Railroad Company and Penn- 
sylvania Company. 

R. Walton Moore for Seaboard Air Line Railway; 
Southern Railway Company; Richmond, Fredericksburg 
& Potomac Railroad Company and Norfolk & Western 
Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

The petition in this case was filed jointly on De- 
cember 9, 1909, by the Heath Hardware Company, a cor- 
poration engaged in the hardware business at Monroe, 
N. C., and the Sledge & Barclay Company, a corporation 
engaged in the hardware business at Lawrenceville, Va. 
It is alleged that the charges collected by defendants 
for the transportation of sheet iron from Youngstown, 
O., to Monroe, N. C., and of iron wire fencing from 
Monessen, Pa., to Lawrenceville, Va., were umnreason- 
able, unjustly discriminatory and unduly preferential. 
Reparation and the establishment of reasonable rates 
are asked. The complaint of the Sledge & Barclay Com- 
pany was first presented to the Commission on April §, 
1909, 

On October 7, 1909, the Heath Hardware Company 
ordered shipped from Youngstown to Monroe one car- 
load of sheet iron, weighing 37,422 pounds, upon which 
charges’ amounting to $168.40 were collected, based on 
a rate of 45 cents per 100 pounds. Between October 
12, 1907, and June 24, 1908, Sledge & Barclay Company 
shipped from Monessen to Lawrenceville five less-than- 
carload lots of iron wire fencing, aggregating 33,673 
pounds, upon which charges amounting to $162.94 were 
collected, based on rates of 48 and 49 cents. 

With respect to the shipments of both complainants 
the same situation is involved. Im each instance the 
published rate was collected, with the exception of one 
shipment of wire fencing, weighing 13,012 pounds, upon 
which a rate of 49 cents was assessed. The rate law- 
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fully applicable was 48 cents, therefore there was an 
overcharge upon this shipment of $1.30. 

Joint class rates from the points of origin of these 
shipments in official classification territory to south- 
eastern territory are governed by southern classifica- 


tion. Iron and steel articles, however, are not subject 
to this basis, as it is the custom in making rates upon 
such articles to apply the official classification to the 


gateway and the southern classification beyond. Through 
rates, where published, are ordinarily on this basis. 


Defendants’ tariff naming class rates between the 
points here involved specifically provided that such 
rates would not apply on iron and steel articles. In 
their tariff naming rates on iron and steel articles, 
sheet iron and iron wire fencing were not included, but 
it was provided that, in order to make rates on similar 
articles not included in the list published in the tariff, 
certain proportional rates to the gateways should be 
used, Sheet iron, carloads, is rated fifth class in the 
official classification and sixth class in the southern 
classification. The fifth class rate from Youngstown to 
the Virginia cities was 20 cents per 100 pounds, and 
the sixth class rate, Virginia cities to Monroe, was 25 
cents. The combination of these rates, 45 cents, was 
published as a through rate on sheet iron between these 
points, and this was the rate charged. 


Iron wire fencing in less-than-carload quantities is 
rated 20 per cent less than third class in official classi- 
fication and fifth class in southern classification. This 
makes a rate of 26 cents, Monessen to Virginia cities, 
and 22 cents beyond, or a combination rate of 48 cents, 
which, except as above noted, was the rate charged. 

Complainants contend that the southern classifica- 
tion ratings should apply to the shipments in question 
between the points above mentioned, and that any rates 
on sheet iron in excess of 41 cents, which is the sixth 
class rate from Youngstown to Monroe, and on iron 
wire fencing in excess of 40 cents, which is the fifth 
class rate, Monessen to Lawrenceville, were unreason- 
able. It is further asserted that the rates charged were 
in excess of the commodity rates applicable to iron 
and steel articles specifically enumerated in defendants’ 
tariff; which articles so enumerated, it is claimed, are 
similar to the articles which comprised the shipments 
under consideration. 

While it is true that the application of southern 
classification ratings from the points of origin to destina- 
tion would produce lower rates than were charged, the 
application of official classification ratings would produce 
materially higher rates. Through rates on iron and 
steel articles have never been based upon southern 
classification, and we do not see in complainants’ argu- 
ment sufficient reason for now disturbing rates that 
have been in existence for a long period of time. 

In the list of articles taking the iron and steel 
rates are included such commodities as boiler iron, 
bridge iron, tank iron, wheels and steel and iron wire, 
but there is nothing in the record from which we can 
conclude that there is a sufficient analogy between these 
articles and the articles comprising complainants’ ship- 
ments to warrant us in ordering the latter grouped with 
the former. 

Upon consideration of all the facts and circumstances 
we are of the opinion that the charges collected by 
defendants for the transportation of the shipments 
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herein set forth are not shown to have been unreason- 
able, unjustly discriminatory, or unduly prejudicial. Upon 
receipt of advice that the overcharge of $1.30, herein- 
before referred to, has been refunded, the complaint 
will be dismissed. : 


Passenger Rates Not Excessive 


OPINION NO. 1721 
No. 3283. 
(22 I. C. C. Rep., 201.) 
R. W. SILVESTER ET AL. 
vs. : 
CITY & SUBURBAN RAILWAY OF WASHINGTON 
ET AL. 


Submitted January 15, 1911. Decided January 8, 1912. 


Complainants, who reside on the electric line between Wash- 
ington, D. C., and Laurel, Md., attack the schedule of single 
fares and monthly commutation fares established by the 
defendants for transportation between points on their line 
in Maryland and the city of Washington; Held, That, upon 
the record, said fares are not shown to be unreasonable. 
Thompson & Van Sant for complainants. 


S. Russell Bowen for defendants. 


Report of the Commission, 
BY THE COMMISSION: 


Complainants are residents of certain villages in 
Maryland, near the city of Washington, D. C., and they 
travel over the continuous line formed by the roads of 
the defendants. They bring this petition in their own 
behalf as well as for the traveling public, and, in sub- 
stance, attack defendants’ entire schedule of rates for 
interstate transportation. The defendant City & Subur- 
ban Railway of Washington operates an electric line, 
which extends from Fifteenth and G streets, N. W., 
Washington, D. C., hereinafter referred to as the Treas- 
ury terminus of that line, east and north through the 
District of Columbia 5.18 miles to the boundary line of 
the district near the town of Mount Rainier, Md.; from 
that place it extends 4.77 miles in Maryland to Berwyn, 
Md., a total length for the whole line of 9.95 miles from 
the Treasury to Berwyn. The defendant, Washington, 
Berwyn & Laurel Electric Railway Company, was at the 
institution of this proceeding a separate company, but 
its property has since been taken over by the City & 
Suburban Railway. The tracks of the Berwyn & Laurel 
road have always been continuous with those of the 
City & Suburban Railway and extend from Berwyn to 
the town of Laurel, Md., a distance of 8.95 miles. The 
total length of the entire line, now owned by the City 
& Suburban Railway, from the Treasury to Laurel is 
18.9 miles and the road will be referred to herein as 
the Laurel line. 

The petition sets forth the present fares and those 
which the petitioners deem reasonable and ask this 
Commission to establish for the future. Briefly stated, 
the prayers of the petition are for a lengthening of 
the fare zones in Maryland, a reduction in commutation 
fares, and an increase in the number of trips allowed 
on commutation tickets within a calendar month from 52 
to 62. Within the District of Columbia, by act of Con- 
gress, street railways are required to carry passengers 
for a 5-cent fare and to sell six tickets for 25 cents, each 
ticket entitling the holder to one ride. Beyond the 
District of Columbia, in Maryland, the Laurel line has 
divided its territory into zones of approximately two 
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and one-half miles each. In the following table will be 
found the names of the stations involved in this proceed- 
ing; the distance of each station from the Treasury in 
Washington; the present rates, single fare and 52-trip 
monthly commutation ticket, the single fare being based 
upon the use of a ticket within the district; and the 
rates asked by complainants, both single fare and 62- 
trip monthly commutation ticket: 


Present Fares. Fares Asked. 
Dis- Single 52-trip Single 62-trip 


Station. tance. Fare. Monthly. Fare. Fare. 
Miles. Cents. — - 

. 2 No ° 

OG a re 5.18 4% { None. change. change. 
Hyattsville, Zone 1.... 6.82 % $3.50 No change $1.90 
Riverdale, Zone 1...... 7.72 9% 3.50 Nochange 2.80 
College Park, Zone 2.. 8.72 14% 4.80 9% 3.40 
Berwyn, Zone 2....... 9.95 14% 4.80 9% 4.00 
Daniels Park, Zone 38.. 10.60 19% 6.10 14% 4.50 
Beltsville, Zone 3...... 13.19 19% 6.10 14% 5.00 
Ammendale, Zone 4.... 14.19 24% 7.40 14% 5.50 
Laurel, Zone 56......... 18.90 29% 8.00 24% 6.50 


For the purposes of this report it may be assumed 
that each passenger would take the car at the Treasury 
on the outgoing trip and leave the car at that point on 
the incoming trip; for on this line within the district the 
passenger has the option at five track crossings to take 
transfers which, without additional payment, entitle him 
to ride to other points in the city of Washington. The 
Treasury is near the business and official center of the 
city, and as a point of origin and destination it may be 
assumed to represent a fair average of the actual trips 
paid for over the lines of the defendants to and from 
suburban points. On this assumption the revenues from 
single fares per passenger mile as they now are and as 
petitioned in this complaint may be compared; and the 
revenues from commutation tickets per trip may also be 
compared, as set forth in the following table: 


Present Fares. Proposed Fares. 
f 


ty- Sixty- 

Single two- Single two- 

Stations. Dis- Fare; Trip Fare; Trip 

tance, per Book; per Book; 
Miles. Mile. per Mile. per 

Trip. Trip. 

Cents. Cents. Cents. Cents. 
Hyattsville ..... 6.82 1.35 6.73 1.35 3.07 
Riverdale ....... 7.72 1.18 6.73 1.18 4.52 
College Park ... 8.72 1.74 9.23 1,05 5.48 
ars 9.95 1.42 9.23 -92 6.45 
Daniels Park ... 10.60 1.81 11.73 1.33 7.26 
Beltsville ....... 13.19 1.45 11.73 1.07 8.07 
Ammendale .... 14.19 1.70 14.23 .99 8.87 
SEE vhs vesiees 18.90 1.64 15.38 1.27 10.48 


The line of the defendants beyond the city limits 
is what is ordinarily known as a suburban electric trolley 
line. It was built near and practically parallel to the 
tracks of the Baltimore & Ohio Railroad between Hyatts- 
ville and Laurel; and it is evident that its fares must 
bear some relation to those charged by the steam rail- 
road or it would get very little business. The distances 
to Washington via the Baltimore & Ohio Railroad and 
via the Laurel line-are not the same. This is not due 
solely to the fact that the steam road has its terminus 
at the Union station, more than a mile east of the 
Treasury, but also to the fact that the tracks are not 
parallel within the district. 

The charges of the Baltimore & Ohio Railroad for 
its various tickets to and from the stations named are 
as follows: 


Monthly. 
Dis- One Round Ten Sixty Per 
Stations. tance. Way. Trip. Trips. Trips. Trip. 

Cents. Cents. Cents. 
Hyattsville ... 6.6 15 30 $1.30 $4.45 7.41 
Riverdale .... 7.5 20 38 1.50 4.75 7.91 
College ....... 8. 20 40 1.70 5.05 8.41 
See * 9.8 25 49 1.95 5.40 9.00 
Beltsville 12.9 30 60 2.60 6.30 10.50 
Ammendale ae 35 70 eo 6.60 11.00 

Mewes 8. ‘ 
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A comparison of the charges of the steam and elec. 
tric lines discloses that for single or round trips the 
electric line is invariably the cheaper. The monthly 
commutation tickets of the electric line, for the stations 
named, are cheaper in each instance than the commuta- 
tion tickets issued by the steam line monthly. It should be 
borne in mind, however, thatthe electric line issues monthly 
tickets good only for 52 trips within the month named, 
whereas the steam road’s monthly ticket covers 60 trips, 
If, therefore, the comparison be made on the basis of the 
cost per trip, it will be seen that the charges of the 
electric line, per commutation trip, are lower to Hyatts- 
ville and Riverdale than those of the steam road and 
higher than those of the steam road for all other sta- 
tions. The complainants insisted that the comparison 
of the commutation charges of the electric and steam 
roads be made between the 52-trip monthly tickets of 
the electric line and the 180-trip quarterly tickets of 
the steam line. Such a comparison would not be proper 
for obvious reasons, among which may be mentioned the 
fact that even the steam road has not seen fit to make 
its monthly ticket approximate the price of its quarterly 
ticket. It is to be observed also that the service offered 
by the two roads is not identical in any particular. The 
steam road lands its passengers at the Union Station, 
within a short distance of the Capitol, the Government 
Printing Office and the Census Office. The electric line, 
by transfer, takes its passengers to nearly every portion 
of the District of Columbia. If the passenger on the 
steam road wishes to go to the Treasury, or elsewhere 
in the district beyond the usual short walking distance, 
it will cost him an additional car fare, whereas the 
passenger on the electric line may obtain a transfer to 
most places in the district without additional fare. 

The record contains testimony to the effect that the 
present charges do not give defendants a fair return on 
the value of their property; but in the view we take of 
this case it is not necessary to go into that phase of 
the question. The one-way fares here involved are 
slightly less per passenger mile than those established 
by the Commission in Beall vs. W. A. & M. V. Ry. Co., 
20 I. C. C. Rep., 406; and the commutation fares are a 
trifle less for similar distances than those approved in 
Boyle vs. G. F. & O. D. R. R. Co., 20 I. C. C. Rep., 232. 
The fares for single trips by the electric line are lower 
from every station than those by the steam line; they 
are even lower than the mileage rates, at 2 cents per 
mile under the 1,000-mile ticket, and on the record before 
us we cannot find that they are unreasonable or unjust. 
Neither do we find any justification on the record for 
extending the defendants’ zones. Nor do we find that 
the commutation fares are in violation of the act. The 
complaint will be dismissed. 

It clearly appears from the record that defendants 
are and have been for some years engaged in the trans- 
portation of passengers by railroad, by continuous car- 
riage, from points in the District of Columbia to points 
in the state of Maryland, and vice versa; but they have 
never filed with the Commission and posted a tariff 
covering their charges for this service, as required by 
section 6 of the act. Defendants will be expected to 
comply with the provisions of law respecting the filing 
and posting of tariffs. 


EXTENDS TAP LINE SUSPENSION, 
Washington, D. C., January 26.—The Commission to- 
day made a further extension of the tap-line matter until 
May 1. 
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SUPREME COURT DECISIONS 


Court of Last Resort Hands Down Opinions 
on Contested Traffic Questions 








Case Not for Commerce Commission 


SUPREME COURT OF THE UNITED STATES. 
No. 64—October Term, 1911. 

3 ~ Appeal from the 
Railroad United States Cir- 
cuit Court of Ap- 
peals for the Sev- 
enth Circuit. 


Louisville & Nashville 
Co., Appellant, 
vs. 
The F. W. Cook Brewing Co. 


[January 22, 1912.] 

This suit started in a court of the state of Indiana 
and was removed by the defendant, now the appellant, 
to the Circuit Court of the United States. 

The Brewing Company is an Indiana corporation, 
engaged in brewing beer at Evansville, Ind., and sells 
its product in state and interstate trade. The railroad 
company is a Kentucky corporation, owning and operat- 
ing a line of railway extending into many states, in- 
cluding Indiana and Kentucky. 


The complaint averred, that although prepayment 
of freight had been tendered and every shipping regula- 
tion complied with, the railroad company had refused 
to accept for carriage from Evansville, Ind., to stations 
on the line of its railway in the state of Kentucky, beer 
in kegs and cases, consigned to points which were “local 
option” or “dry” localities under the law of Kentucky, 
and had notified complainant and the public that it 
would discontinue receiving consignments of beer or 
other liquors for points in the state of Kentucky where 
the local option law of that state was in operation. The 
prayer of the bill was that the railroad company be 
enjoined from so refusing to accept the product of the 
brewing company for transportation from Evansville to 
such local option points in Kentucky. 

A preliminary injunction was issued as prayed. 
Thereupon the defendant removed the case to the Circuit 
Court of the United States, upon the ground that there 
was diversity of citizenship, and also because the case 
involved questions arising under the Constitution and 
laws of the United States, namely, the validity of the 
law of Kentucky prohibiting the transportation and de- 
livery of liquors to points in that state where the sale 
was prohibited, and also as a case arising under the 
act of Congress regulating interstate commerce of Feb- 
ruary 4, 1887, as amended June 29, 1906. An answer was 
then filed and the cause heard upon bill and answer, 
with the result that the preliminary injunction allowed 
by the state court was made permanent and the railroad 
company enjoined from refusing to receive and carry 
beer from Evansville to any point upon its line of road 
in the state of Kentucky, wet or dry. An appeal by the 
railroad company to the Circuit Court of Appeals resulted 
in an affirmance of the order of the Circuit Court. For 
the opinion, see 172 Federal, 117. 

Mr. Justice LURTON, after making the above statement, 
delivered the opinion of the court: 

1. The jurisdiction of this court to entertain an 
appeal in this case cannot be seriously controverted. The 
Jurisdiction of the Circuit Court was not dependent alone 
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upon diversity of citizenship. There was involved not 
only the validity of the law of Kentucky as a regulation 
of interstate commerce, but a question as to whether 
the sole remedy in any such case was not by an applt 
cation to the Interstate Commerce Commission. 


2. The objection that there was an adequate remedy 


at law, assuming that the subject is one for any tri 
bunal other than the Interstate Commerce Commission, 
comes too late, if ever available, the objection being 
now made for the first time, so far as is discoverable 
from the record. The announced purpose of the railroad 
company to abjure its function and duty as a common 
carrier in respect of interstate shipments of all intoxi- 
cating liquors to localities in the state of Kentucky, 
where the Kentucky local option prohibition laws pre- 
vailed, threatened the ruin of complainant’s business, 
and relief by injunction against such a continued course 
of conduct was certainly one which in such circum- 
stances might be granted. Where the case is one in 
which, under any circumstances, relief in equity may 
be admissible, it is too late to say that there was an 
adequate remedy at law only upon review proceedings. 
Kilbourn vs. Sunderland, 130 U. S., 505. 

3. The case was heard upon bill and answer. The 
defense is based solely upon the terms of the Kentucky 
act of March 21, 1906, now section 2569-a, Carroll’s Ken- 
tucky Statutes of 1909, entitled an act “to regulate the 
carrying, moving, delivery, transferring or distribution 
of intoxicating liquors in local option districts.” By that 
act it is made unlawful for any common carrier to trans 
port beer*or any intoxicating liquor to any consignee in 
any locality within the state where the sale of such 
liquors has been prohibited by vote of the people under 
the local option law of the state. A violation of the law 
subjects the offender to a fine of not less than $50 nor 
more than $100 for each offense. 

Upon the assumption that this legislation effectively 
prohibited both state and interstate transportation of 
such commodities within the state, the railroad company 
notified all of its agents, in and out of the state, to re- 
fuse to receive such liquors when consigned to any local 
option point. This notification was by a printed circular 
letter, which set out the full text of the act, and gave 
a full list of all such local option points. In express 
terms this notification applied to both inter and intra 
state shipments; and, it is averred, this circular was 
filed with the Interstate Commerce Commission. It is 
not, however, averred that the Commission é¢ither took 
any action thereon, or that it was asked to take any 
action. 

The legality of the attitude of the railroad company 
toward interstate shipments of intoxicating liquors to 
local option points in Kentucky must turn upon the 
validity of that legislation as applied to interstate ship- 
ments. 

By a long line of decisions, beginning even prior to 
Leisy vs. Hardin, 135 U. S., 100, it has been indisputably 
determined: 

a. That beer and other intoxicating liquors are a 
recognized and legitimate subject of interstate com- 
merce, ; 

b. That it is not competent for any state to forbid 
any common carrier to transport such articles from a 
consignor in one state to a consignee in another. 

ec. That until such transportation is concluded by 
delivery to the consignee, such commodities do not be- 


Sone A NE TE A ee 


Say 
ee oe 


ee ee 


Page 


a states 


et 































































PEEL TPE a PLEATS © sian Se 
SS ee 


158 


come subject to state regulation, restraining their sale 
or disposition. 

The Wilson act, which subjects such liquors to state 
regulation, although still in the original packages, does 
not apply before actual delivery to such consignee where 
the shipment is interstate. Some of the many later cases 
in which these matters have been so determined and 
the Wilson act construed are: Rhodes vs. Iowa, 170 
U. S., 412; Vance vs. Vandercook Co., 170 U. S., 438; 
Heyman vs. Southern Railway, 203 U. S., 270; Adams 
Express Co. vs. Kentucky, 214 U. S., 218. 

Valid as the Kentucky legislation undoubtedly was 
as a regulation in respect to intrastate shipments of 
such articles, it was most obviously never an effective 
enactment in so far as it undertook to regulate inter- 
state shipments to dry points. Pending this very litiga- 
tion, the Kentucky Court of Appeals, upon the authority 
of the line of cases above cited, reached the same con- 
clusion. C. & N. O. Ry. vs. Kentucky, 126 Ky., 563. 

The obligation of the railroad company to conform 
to the requirements of the Kentucky law, so far as that 
law prohibited intrastate shipments, is clear, and to 
this extent its circular notification was commendable. 
But the duty of this company, as an interstate common 
carrier for hire, to receive for transportation to con- 
signees upon its line in Kentucky from consignors in 
ether states any commodity which is an ordinary sub- 
ject of interstate commerce, and such transportation, 
could not be prohibited by any law of the state of such 
consignee, inasmuch as any such law would be an unlaw- 
ful regulation of interstate commerce not authorized by 
the police power of the state. It is obvious, therefore, 
that in so far as the Kentucky statute was an illegal 
regulation of interstate commerce, it neither imposed 
an obligation to obey, nor affords an excuse for refusal to 
perform the general duty of the railroad company as a 
common carrier of freight. 

The fact that the circular notice of the company 
referred to was filed with the Interstate Commerce Com- 
mission is incidentally stated in the answer of the com- 
pany, and this fact is now made the basis for an argu- 
ment that neither the state court nor the Circuit Court 
had any jurisdiction, and that an application should have 
been made to the Interstate Commerce Commission for 
an order requiring the railroad company to desist from 
refusing to transport such articles in interstate com- 
merce. 

Why should the brewing company have made com- 
plaint to the Commission? What relief could it afford? 
There was no tariff question. There was no discrimina- 
tion against shipments tendered by complainant and like 
shipments tendered by other brewers to the same points. 
There was no claim that the commodities tendered were 
inherently dangerous to transport, or that the railroad 
company did not have transportation facilities. Evans- 
ville was not discriminated against in favor of like ship- 
ments to the same points. To say that there was a dis- 

crimination between shipments of intoxicants and other 
commodities does not make a case of discrimination or 
preference where the denial of such shipments is based, 
as is the case here, wholly and solely upon an illegal 
restraint upon that kind of interstate commerce, is to 
reason in a circle, for the question comes back at last 
to the validity of the law forbidding such shipments. 
There was no discrimination if the law was valid, and 
the result must turn, not upon any administrative ques- 
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tion or questions of fact within the scope of the power 
of the Commission, but upon the validity of the legis. | 
lation which controlled the action of the carrier. Tha: 
is a question of general law for a judicial tribunal, and 
one not competent for the Commission as a purely ad 
ministrative body. 

The decision in the case of Texas & Pacific Railws 
vs. Abilene Cotton Oil Co., 204 U. S., 426, is not applicab! 
here. The question there was one of the reasonable- 
ness of a rate. Such a question is primarily one of a 
ministrative character, and the propriety of a prior reso: 
to the Commission to obtain a ruling upon the question 
of reasonableness involved the very heart of the who! 
statute. That there might be uniformity in rate-maki: 
necessarily required a resort to that body as a basis { 
a common law recovery of an excessive charge. 

The result is that the decree of the court below must 
be affirmed. 


Commission Must First Decide 





SUPREME COURT OF THE UNITED STATES. 
No. 17—-October Term, 1911. 


Clarence D. Robinson, Plaintiff a In error to the Su 


Error, preme Court of 
Vs. Appeals of the 
The Baltimore & Ohio Railroad State of West Vir- 


Company. ginia. 


[January 9, 1912.] 
Mr. Justice Van Devanter delivered the opinion of the 
Court. 

In February, March and May, 1903, Robinson, the 
plaintiff in error, shipped eleven carloads of coal from 
Fairmont, W. Va., to points in other states, over th 
railroad of the Baltimore & Ohio Railroad Company, the 
defendant in error, and paid the rate thereon which 
was prescribed in a schedule published and filed con- 
formabiy to the Act to regulate interstate commerce 
and then in full force. By this schedule the rate was 
50 cents more per ton when the coal was loaded into 
the car from wagons than when the loading-was from 
a tipple. Robinson’s shipments came under the higher 
rate, and the charges paid by him were $150 in excess 
of what would have been exacted if his coal had been 
loaded from a tipple. Conceiving that the schedule un- 
justly discriminated between shipments loaded from 
tipples and those loaded from wagons, he brought, in 
the Circuit Court of Marion County, West Virginia, on 
April 19, 1906, an action against the railroad company 
to recover the excess so paid. The case was heard 
upon an agreed statement of facts, which set forth, with 
some detail, the matters just stated and recited that it 
embodied “all the facts and evidence in the cause.” But 
the statement did not disclose, or even suggest, that 
the schedule had been the subject of a complaint to 
the Interstate Commerce Commission or had been found 
by the Commission to be unjustly discriminatory, or that 
the railroad company had been ordered by the Com- 
mission to desist from giving effect to the schedule or 
to make reparation to Robinson or any other shipper 
because of prior exactions thereunder. Being of the 
opinion that; upon the agreed statement, Robinson was 
not entitled to recover, the court entered a judgment 
dismissing his action, and that judgment was affirmed 








Jant 


406. 
that 


spec 


ord 


det 
pric 
aes 


mal 


con 
the 
tha 
abr 
law 
adc 
wis 


ing 
dus 
als 
she 
eve 


for 
the 


chi 
fro 
Int 
ret 
int 





power 
 legis- © 
That 
al, and 
ely ad 


tailwa 
Jlicab! 
onable- 
of a 
» TeSsOo! 
uestion 
+ who! 
maki 
isis { 


W must 


ide 
TES. 


the Su 
jurt of 
of the 
fest Vir- 


1 of the 


son, the 
yal from 
ver the 
any, the 
n which 
led con- 
ommerce 
rate was 
ded into 
vas from 
e higher 
nh excess 
had been 
edule un- 
ed from 
ought, in 
ginia, on 
company 
as heard 
rth, with 
d that it 
ise.” But 
zest, that 
iplaint to 
pen found 
y, or that 
the Com- 
hedule or 
r shipper 
g of the 
inson was 
judgment 
3 affirmed 





January 27, 1912 


by the Supreme Court of Appeals of the state. 64 W. Va., 
40¢. He then sued out this writ of error upon the ground 
that, by the judgment of affirmance, he was denied rights 
specially set up under the Act to regulate interstate 
commerce, 

The first question to be considered is, whether, con- 
sistently with the provisions of that act, Robinson could 
maintain his action for reparation in the absence of an 
order by the Interstate Commerce Commission finding 
that the established schedule whereby the additional 50 
cents per ton was exacted was unjustly discriminatory, 
determining what reparation should be made because of 
prior exactions thereunder, and directing the carrier to 
desist from such discrimination in the future, and to 
make the reparation indicated. It was contended by him 
in the Supreme Court of Appeals of the state, and is 
contended now, that the question should be answered in 
the affirmative because of the provision in section 22 
that “nothing in this act contained shall in any way 
abridge or alter the remedies now existing at common 
law or by statute, but the provisions of this act are in 
addition to such remedies.” But it must be ruled other- 
wise, and for these reasons: 


The act, c. 104, 24 Stat., 379; c. 382, 25 Stat., 855; 
c. 61, 28 Stat., 643; c. 708, 32 Stat., 847, whilst prohibit- 
ing unreasonable charges, unjust discriminations and un- 
due preferences by carriers subject to its provisions, 
also prescribed the manner in which that prohibition 
should be enforced; that is to say, the act laid upon 
every such carrier the duty of publishing and filing, in 
a prescribed mode, schedules of the rates to be charged 
for the transportation of property over its road, declared 
that the rates named in schedules so established should 
be conclusively deemed to be the legal rates until 
changed as provided in the act, forbade any deviation 
from them while they remained in effect, invested the 
Interstate Commerce Commission with authority to 
receive complaints against rates so established, and to 
inquire and find whether they were in any wise violative 
of the prohibitions of the act, and, if so, what, if any, 
injury had been done thereby to the person complaining 
or to others, and further authorized the Commission to 
direct the carrier to desist from any violation found to 
exist, and to make reparation for any injury found to 
have been done. Provision was also made for the en- 
forcement of the order for reparation, by an action in 
ihe Circuit Court of the United States, if the carrier 
failed to comply with it. 

Thus, for the purpose of preventing unreasonable 
charges, unjust discriminations and undue preferences, 
a system of establishing, maintaining and altering rate 
schedules and of redressing injuries resulting from their 
enforcement was adopted whereby publicity would be 
given to the rates, their application would be obligatory 
and uniform while they remained in effect, and the mat- 
ter of their conformity to prescribed standards would 
be committed primarily to a single tribunal clothed with 
authority to investigate complaints and order the cor- 
rection of any non-conformity to those standards by an 
appropriate change in schedules and by due reparation 
to injured persons. : 

When the purpose of the act and the means selected 
for the accomplishment of that purpose are understood, 
it is altogether plain that the act contemplated that 
such an investigation and order by the designated tri- 
bunal, the Interstate Commerce Commission, should be 
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a prerequisite to the right to seek reparation in the 
courts because of exactions under an established schedule 
alleged to be violative of the prescribed standards. And 
this is so, because the existence and exercise of a right 
to maintain an action of that character, in the absence 
of such an investigation and order, would be repugnant 
to the declared rule that a rate established in the mode 
prescribed should be deemed the legal rate and obligatory 
alike upon carrier and shipper until changed in the man- 
ner provided, would be in derogation of the power ex- 
pressly delegated to the Commission, and would be de- 
structive of the uniformity and equality which the act 
was designed to secure. 


In the case of Texas & Pacific Railway Co. vs. 
Abilene Cotton Oil Co., 204 U. S., 426, 440, where such 
a right was asserted and denied, it was said by this 
court: 


“Indeed, the recognition of such a right is wholly 
inconsistent with the administrative power conferred upon 
the Commission and with the duty, which the statute 
casts upon that body, of seeing to it that the statutory 
requirement as to uniformity and equality of rates is 
observed. Equally obvious is it that the existence of 
such a power in the courts, independent of prior action 
by the Commission, would lead to favoritism, to the en- 
forcement of one rate in one jurisdiction and a different 
one in another, would destroy the prohibitions against 
preferences and discrimination, and afford, moreover, a 
ready means by which, through collusive proceedings, 
the wrongs which the statute was intended to remedy 
could be successfully inflicted. Indeed, no reason can 
be perceived for the enactment of the provision endow- 
ing the administrative tribunal, which the act created, 
with power, on due proof, not only to award reparation 
to a particular shipper, but to command the carrier to 
desist from violation of the act in the future, thus com- 
pelling the alteration of the old or the filing of a new 
schedule, conformably to the action of the Commission, 
if the power was left in the courts to grant relief on 
complaint of any shipper, upon the theory that the 
established rate could be disregarded and -be treated as 
unreasonable, without reference to previous action by 
the Commission in the premises. This must be, because, 
if the power existed in both courts and the Commission 
to originally hear complaints on this subject, there might 
be a divergence between the action of the Commission 
and the decision of a court. In other words, the estab- 
lished schedule might be found reasonable by the Com- 
mission in the first instance and unreasonable by a 
court acting originally, and thus a conflict would arise 
which would render the enforcement of the act impos- 


sible.” 

It is true, as was urged in argument, that in that 
case the complaint against the established rate was 
that it was unreasonable, while here the complaint is 
that the rate was unjustly discriminatory. But the dis- 
tinction is not material. The power of the Commission 
over the two complaints is the same, one is as likely 
to become the subject of diverging opinions and con- 
flicting decisions as is the other, and if a court, acting 
originally upon either, were to sustain it and award 
reparation, the confusing anomaly would be presented 
of a rate being adjudged to be violative of the prescribed 
standards and yet continuing to be the legal rate, obli- 
gatory upon both carrier and shipper. 


Of course, the provision in section 22, as also the 
provision in section 9, must be read in connection with 
other parts of the act and be interpreted with due regard 
to its manifest purpose, and, when that is done, it is 
apparent that neither provision recognizes or implies 
that an action for reparation, such as is here sought, 
may be maintained in any court, federal or state, in the 
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absence of an appropriate finding and order of the Com- 
mission. Texas & Pacific Railway Co. vs. Abilene Cotton 
Oil Co., supra, pp. 442, 446. 

The next question to be considered is, whether 
judicial notice should have been taken of the decision 
of the Commission in Glade Coal Co. vs. Baltimore & 
Ohio Railroad Co., wherein, as it is said, the rate here 
in question. was found to be unjustly discriminatory 
and the railroad company was directed to desist from 
its enforcement. The decision was rendered April 28, 
1904, and authoritatively published in 10 I. C. C., 226, 
but was not mentioned in the pleadings or in the agreed 
statement of facts. In the Supreme Court of Appeals 
of the state it was contended that the decision should 
have been judicially noticed by the trial court, but the 
contention was rejected, and that ruling is now chal- 
lenged as contravening the provision in section 14 of 
the act, which reads: “The Commission may provide 
for the publication of its reports and decisions in such 
form and manner as may be best adapted for public 
information and use, and such authorized publications 
shall be competent evidence of the reports and decisions 
of the Commission contained therein, in all courts of 
the United States and of the several states, without any 
further proof or authentication thereof.” 


Undoubtedly, this provision makes the decisions of 
the Commission, as so published, admissible in evidence 
without other proof of their genuineness, but it does not 
require that they be judicially noticed or relieve litigants 
from offering them in evidence as they would any other 
competent evidence intended to be relied upon. Its pur- 
pose is to relieve litigants from the inconvenience and 
expense of obtaining certified copies of the decisions 
by authorizing the use of the published copies, but it 
does not otherwise change the rules of evidence. The 
ruling, therefore, was not in contravention of the statute. 

The result, however, would have been the same had 
the decision been properly before the court. An ex- 
amination of it discloses that it did not contain any find- 
ing or direction as to what, if any, reparation should be 
made because of prior exactions of the rate which it 
condemned. It did find that the complaining party in 
that proceeding had been injured by the refusal of the 
railroad to furnish cars on certain occasions for the ship 
ment of coal, and did direct that reparation therefor be 
made, but that is without bearing here. 

It follows that the judgment must be affirmed, and 
it is so ordered. 
Affirmed. 


North Carolina Law Held Invalid 


SUPREME COURT OF THE UNITED STATES. 
No. 487. 
October Term, 1911. 


Southern Railway Company, boa all In error to the 

in Error, Supreme Court 

vs of the State of 

D. L. Reid and Etta C. Reid, his wite. | North Carolina, 
{January 9, 1912.] 

Mr, Justice M’KENNA delivered the opinion of the court. 

The question in the case is the validity of an act 

of the state of North Carolina which requires the agents 

and officers of railroads and other transportation com- 
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panies to receive freight for transportation whenever 
tendered at a regular station, and every loaded car 
tendered at a sidetrack or any warehouse connected with 
the railroad by a siding, and forward the same by a 
route selected by the person tendering the same, under 
penalty of forfeiting $50 a day to the aggrieved party 
for each day of refusal to receive such freight and al) 
damages actually sustained.* 


Defendants in error brought suit against plaintiff 
in error herein called the railway company, in one of 
the courts of North Carolina, to recover penalties and 
damages for the failure of the railway company, in 
violation of the statute, on dates from September 17 to 


September 23, 1907, to receive goods tendered to it by 
Etta C. Reid, defendant in error, at Charlotte, North 
Carolina, for transportation to a point in the state of 


West Virginia. 

The material facts, as stipulated, are as follows: 
The railway company is a Virginia corporation, and is 
a common carrier, and operates a line of railroad from 
the city of Charlotte to the city of Alexandria, Va., and 
another line to the city of Richmond. Davis is a town 
in West Virginia, and a terminus cf a branch road of 
the Western Maryland Railroad Company, six miles long, 
running from a point on the railroad, known as Thomas, 
to Davis. 


The railway company operates no line of railroad or 
other means of conveyance to Davis, nor does it connect 
with the Western Maryland Railroad’s line. 

On the 17th of September, 1907, Etta C. Reid ten- 


dered to the railway company at its depot in Charlotte, 
where it usually accepts freight, a lot of household goods 
and kitclfen furniture and offered to pay the freight 
charges thereon. She demanded that the company issue 
to her a bill of lading “reading from Charlotte, in the 
state of North Carolina, to Davis, in the state of West 
Virginia, consignee to be Samuel Hammock.” The rail- 
way company declined to name a rate to be charged for 
the transportation of the goods, declined to permit her 
to prepay the freight charges from Charlotte to Davis, 
declined to receive the goods for shipment and declined 
to issue a bill of lading therefor. 

She renewed her request on four successive days, 
and, with each demand, the company refused to comply. 
On September 23, 1907, the company named the sum of 
$34.08 as the amount necessary to prepay the freight 
charges on the shipment from Charlotte to Davis, and 
thereupon she paid the said sum and the company issued 
a bill of lading to her. 

On September 17, 1907, no through and joint rate 
of freight had been established by the railway com- 
pany and the Western Maryland Railroad Company and 
other roads which the shipment would have to pass over 
going from Charlotte to Davis, “and no such rates had 


*Agents or other officers of railroads and other transpor- 
tation companies whose duty it is to receive freights shall re- 
ceive all articles of the nature and kind received by such com- 
pany for transportation whenever tendered at a regular depot, 
station, wharf ur boat landing, and every loaded car tendered a 
a sidetrack, or any warehouse connected with the railroad bv :‘ 
siding, and shall forward the same by the route selected by th: 
person tendering the freight under existing laws: and the 
transportation company represented by any person refusing (0 
receive such freight shall forfeit and pay to the party aggrieved 
the sum of fifty dollars for each day said company refuses to 
receive said shipment of freight, and all damages actually sus- 
tained by reason of the refusal to receive freight. If such loaded 
car be tendered at any siding or warehouse at which there is 10 
agent, notice shall be given to an agent at the nearest regular 
station at which there is an agent that such car is loaded and 
ready for shipment. (Code of North Carolina, 1905, sec. 2631.) 
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peen filed with the Interstate Commerce Commission 
and no rate of freight had been established or filed with 


the Interstate Commerce Commission, or published, cov- 
ering shipments between said points.” On that day, 
when Etta C. Reid made her demand of the railway 
company, the company’s agent advised her that there 


was no established rate for the shipment, that no rate 
had been filed cr published, that he did not know the 
rate, that he had no authority to receive the goods or 
the freight charges thereon to destination and no au- 
thority to issue a bill of lading reading “final destina- 
tion, Davis, in the state of West Virginia.” 


The agent wired the officer having charge of such 
matters to cbtain authority to name a through and joint 
rate, to receive the shipment and issue a bill of lading. 
Immediately thereafter the officers of the company toox 
up with the officers of the companies over whose lines 
the shipment of freight would have to move the estab- 
lishment of a rate, with the result that a rate was 
established. On Monday, September 23, 1907, the local 
agent was informed of such rate and given authority to 
receive the shipment and to issue a bill of lading, There- 
upon the company received the shipment, accepted the 
amount of freight in accordance with the joint and 
through rate, and issued the bill of lading. 

There is, and was at the date of the tender of the 
goods, a telegraph office at Davis. Mrs. Reid remained 
at Charlotte for the time mentioned awaiting the estab- 
lishment of the rate. 


It is stipulated that she was damaged in the sum of 
$25, for the recovery cf which and the penalties pre- 
scribed by the statute she asked the court to adjudge. 

The railway company resisted the demand and con- 
tended that to hold that the act was applicable to it 
would violate the commerce clause of the Constitution 
of the United States. 

Judgment was awarded to defendants in error as 
prayed, and it was affirmed by the Supreme Court of 
the state, two members of the court dissenting. N. C. 

This statement includes the questions which are 
presented for solution and the principles upon which the 
solution of them depends. It hardly needs to be stated 
that transportation of property between the states is 
interstate commerce, and may be of federal rather than 
of state jurisdiction. We say may be of federal juris- 
diction, for interstate commerce in its practical conduct 
has many incidents having varying degrees of con- 
nection with it and effect upon it over which the state 
may have some power. As to the extent of the power 
and the occasions for its exercise, controversies have 
arisen, and in deciding which the power of the state 
over the general subject of commerce has been divided 
into three classes: First, those in which the power of 
the state is exclusive; second, those in which the states 
may act in the absence of legislation by Congress; third, 
those in which the action of Congress is exclusive and 
the state cannot act at all. Covington, etc., Bridge Co. 


vs. Kentucky, 154 U. S. 209; Western Union Telegraph 


Co, vs. James, 162 U. S. 650, 655. 

These divisions, however, express but the extreme 
boundaries cf the subject. Something more definite is 
hecessary for the decision of the opposing contentions 
in the case at bar. The Supreme Court of the state was 
of the view that the statute simply regulated a duty 
which preceded the entry of the goods in interstate com- 
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merce, and concluded, therefore, that the statute was 
“neither an interference with nor a burden upon inter- 
state commerce.” And it decided that the execution of 
this duty was not precluded by the provision of the 
interstate commerce act requiring a schedule of tariffs 
to be established and charged. It was said by the court 
that it was the duty of the railway company to file 


‘such schedule, and that the company coutd not justify 


the violaticn of its common law duty by the neglect of 
its statutory duty. 


The case, however, is not quite in such narrow com- 
pass. There is something more to be considered than 
the accumulation of defaults, if there be defaults. It is 


ef 
undoubtedly the duty of a railway company to receive 


freight when tendered for transportation. It may, be- 
sides, have other obligations, but it does not follow that 
it is within the power of the state to enforce them. There 
may be a federal exertion of authority which takes from 
a state the power to regulate the duties of interstate 
carriers or to provide remedies for their violation. This 
is realized by defendants in error, and they assert that 
the state statute is in aid of commerce, and not an 
interference with or burden upon it, and therefore must 
be sustained as a valid exercise of the state’s power, 
citing A. C. L. Ry. Co. vs. Muzursky, 216 U. S, 122; 
Western Union Tel, Co. vs, James, 162 U. S. 650. 


In those cases, and in the later case of Western 
Union Tel. Co. vs. Milling Co., 218 U. S., 406, the prin- 
ciple is expressed that “there are many occasions where 
the police power of the state can be properly exercised 
to insure a faithful and prompt performance of duty 
within the limits of the state upon the part of those 
engaged in interstate commerce.” Such exercise of 
power, it was further said, was in aid of interstate com- 
merce, and, although incidentally affecting it, did not 
burden it. But the facts of those cases distinguish- them 
from the case at bar, and make their principle inap 
plicable. In the Telegraph Company cases there was 
a failure to transmit or deliver telegrams, in violation 
of the duty so to do imposed by the particular state 
statutes. In the railroad case a statute of the state 
of South Carolina which required carriers to settle within 
a specified time claims for loss or damage to freight 
while in their possession within the state was sustained 
against the objection that it was an interference with 
interstate commerce. In none of the cases, however, 
was there any federal legislation upon the subject in- 
volved, and in all of them such circumstance was stated 
as an element of decision. The circumstance is im- 
portant, and we are brought to the inquiry whether it 
exists in the present case. 


It is well settled that if the state and Congress 
have a concurrent power, that of the state is superseded 
when the power of Congress is exercised. The question 
occurs: To what extent and how directly must it be 
exercised to have such effect? It was decided in Mis- 
souri Pacific Railway Co. vs. Larabee Mills, 211 U. S., 
612, that the mere creation of the Interstate Commerce 
Commission and the grant to it of a large measure of 
control over interstate commerce does not, in the ab- 
sence of action by it, change the rule that Congress 
by nonaction leaves power in the states over merely 
incidental matters. “In other words,” and we quote 
from the opinion, “the mere grant by Congress to the 
Commission of certain national powers in respect of 
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interstate commerce does not of itself and in the absence 
of action by the Commission interfere with the authority 
of the state to make those regulations conducive to 
the welfare and convenience of its citizens, . . . Until 
specific action by Congress or the Commission, the 
control of the state over those incidental matters re- 
mains undisturbed.” The duty which was enforced in 
the state court was the duty of a railroad company 
engaged in interstate commerce to afford equal local 
switching service to its shippers, notwithstanding the 
cars concerning which the service was claimed were 
eventually to be engaged in interstate commerce. This 
duty was declared to be a common law duty which 
the state might, “at least in the absence of congressional 
action, compel a carrier to discharge.” 


The principle of that case, therefore, requires us 
to find specific action either by Congress in the inter- 
state commerce act or by the Commission covering the 
matters which the statute of North Carolina attempts 
to regulate. There is no contention that the Commission 
has acted, so we must look to the act. Does it, as 
contended by plaintiff in error, take control of the sub- 
ject matter and impose affirmative duties upon the car- 
riers which the state cannot even supplement? In other 
words, has Congress taken possession of the field? 


It is not possible to epitomize the act by giving a 
more particular designation than that it was designed 
to regulate interstate commerce. Something more was 
certainly intended by it than mere ordaining or the 
supervision of the movement of goods. In a certain 
general way traffic would be regulated by railroad and 
shipper, but their powers were not equal. The railroads 
had the greater power, and might and did exercise it 
in unreasonable charges and in discriminations. The 
potent instrument for this was the difference in the rate 
charged for transportation or by secret rebates if the 
charge was not discriminating in the first instance. 
Hence we said, in Texas & Pacific Ry. vs. Abilene Oil 
Co., 204 U. S., 426, 437: “The act made it the duty 
of carriers subject to its provisions to charge only just 
and reasonable rates.” To that end, it was further said, 
schedules of rates were required to be established and 
published, and departure from the rates established, 
except in the manner authorized by the act, was for- 
bidden under criminal penalties, and any injury to per- 
sons was provided to be redressed through application 
to the Commission or to the courts. And it is provided 
that “if no joint rate over a through route has been 
established, the several carriers in such through route 
shall file, print and keep open to public inspection, as 
aforesaid, the separately established rates, fares and 
charges applied to the through transportation.” 


The Commission is given the power to determine 
and prescribe the manner in which the schedules re- 
quired by the act are to be kept. And it is enacted 
that, unless otherwise provided, no carrier “shall engage 
or participate in the transportation of passengers or 
property, as defined in this act, unless the rates, fares 
and charges upon which the same are transported by 


said carrier have been filed and published in accordance 
with the provisions of this act.” 


It is evident, therefore, that Congress has taken 
control of the subject of rate-making and charging. 


All of the particular details we cannot set forth without 
extensive quotation form the act, which it is quite in- 
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convenient to make. The provisions of the act are 
directed at the abuses most to be feared, unreasonable- 
ness in the rates and discriminations, including in the 
latter discriminations in service, in the acceptance and 
delivery of freight and in facilities furnished. The 
power which has been given to the Commission to secure 
those results we have set forth in Texas, etc., Ry. Co. 
vs. Abilene Oil Co., supra, and in Baltimore & Ohio 
R. R. Co. vs. Pitcairn Coal Co., 215 U. S., 481. In the 
first case it was said: “It is apparent that the means 
by which these great purposes were to be accomplished 
was the placing upon all carriers the positive duty of 
establishing schedules_of reasonable rates which should 
have a uniform application to all and which should not 
be departed from so long as the established schedule 
remained unaltered in the manner provided by law.” 
After citing cases, it was further said: “When the 
general scope of the act is enlightened by the consid- 
erations just stated, it becomes manifest that there 
is not only a relation, but an indissoluble unity between 
the provision for the establishment and maintenance of 
rates until corrected in accordance with the statute and 
prohibitions against preference and discrimination.” In 
that case it was decided that a shipper could not main- 
tain an action at common law in a state court on the 
ground that a rate established in accordance with the 
interstate commerce act was unreasonable. In the 
second case was considered the power of the Commis- 
sion under the amendments of 1906, and it was decided 
that, on the principles announced in the Abilene case, 
and from a consideration of the amendments and their 
purpose to supply the defects of the act and enlarge 
the powers of the Commission, the distribution of coal 
cars by the railroad company among shippers was a 
matter involving preference and discrimination, and 
within the competency of the Interstate Commerce Com- 
mission to consider, and that the courts could not inter- 
fere with such distribution until after action by the 
Commission. This was resolved notwithstanding section 
23 of the act gave jurisdiction to the Circuit and District 
Courts of the United States to command, at the suit 
of one aggrieved, a common carrier “to move and 
transport the traffic or to furnish cars or other facilities 
for transportation.” And transportation means not only 
the physical instrumentalities, but all services in con- 
nection with receipt, delivery and handling of property 
transported, and such transportation the carrier must 
“provide and furnish upon reasonable request therefor.’ 
(Section 1, paragraph 2, of the act, as amended June 
27,.1906, by the Hepburn act.) Section 20 of the latter 
act requires the carrier to issue a bill of lading for an 
interstate shipment, and makes the carrier liable for 
the loss of or damage to property while on its own line, 
and also while on the lines over which the property) 
may pass. 


There is scarcely a detail of regulation which is 
omitted to secure the purpcse to which the interstat« 
commerce act is aimed. It is true that words directly 
inhibitive of the exercise of state authority are no 
employed, but the subject is taken possession of. W<« 
are, therefore, brought to consider what the statute o! 
North Carolina provides. Leaving out qualifications with 
which we are not concerned, the act requires railroad 
companies to receive freight for transportation whenever 
tendered at a regular station and forward the same 
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over the route selected by the person offering the ship- 
ment. Fifty dollars a day is the penalty prescribed for 
refusal, and all the damages incurred. 

The particular act which was held to viclate the 
statute was refusing the tender of goods for shipment 
from Charlotte, N. C., to Davis, W. Va., that is, a 
tender for interstate shipment, and a demand coinci- 
dentally for a bill of lading covering the shipment 
explicitly stating the origin of the shipment at Charlotte 
and its destination at Davis. The Supreme Ccurt of 
the state decided, as we have seen, that the statute 
deals with a common law duty simply, one which at- 
taches before freight enters into interstate commerce, 
and hence concluded as follows: “The statutory en- 
forcement under penalty of the common law duty to 
accept freight ‘whenever tendered’ is not within the 
sccpe or terms of any act of Congress. It is neither 
an interference with nor a burden upon interstate com- 
merce.” We are unable to agree with the conclusion. 
It would destroy absolutely federal control until the 
freight was in the possession of the carrier, and is 
directly contradictory of the provision of the interstate 
commerce act which we have quoted. See, in this con- 
nection, Houston & Texas Pac. R. R. Co. vs, -Mayes, 
201 U. S., 321. In the term “transportation,” we have 
seen, Congress has included “all services in connection 
with the receipt of property transpcrted.” And 
this certainly imposes the obligation to receive the 
property as well as to carry it, one of the obligations 
the carrier must perform “upon reasonable request 
therefor.” Other provisicns of the same import and 
direction might be quoted. Conditions put on the receipt 
of articles at the railroad station may be conditions upon 
the traffic, and necessarily are within the regulating 
power of Congress. Their inducement and aim may be 
to secure a prompter performance of duty by the carrier, 
and so far beneficent. But that is not the question. 
The question is, Where is the control, in the state or 
Congress, and has Congress acted? That the contro] is 
in Congress we have seen; that it has acted is demon- 
strated by the provisions of the interstate ccmmerce act 
to which we have referred. As we have seen, schedules 
of rates, whether the road be single or forms with 
another a “through route,” must be established, filed 
and published, designating the places. They cannot be 
changed without permission of the Interstate Commerce 
Commissicn, and no carrier is permitted to engage or 
participate in the transportation of passengers or prop- 
erty unless the rates for the same have been so filed 
and published. Criminal punishments are imposed for 
violations of these requirements, and civil redress of 
injuries received by shippers is given through the Inter- 
state Commerce Commissicn. See Robinson vs, Balti- 
more & Ohio R. R, Co., ante, p. ... By these provisions 
Congress has taken possession of the field of regulation, 
with the purpose, which we have already pointed out, 
to keep under the eye and ccntrol of the Commission 
the rates charged and the action of the railroad in 
regard to them, to secure their reasonableness and to 
secure their impartial application. The statute of North 
Carolina conflicts with these requirements. What they 
forbid the carrier to do the statute requires him to do, 
and punishes disobedience by successive daily penalties. 

We cannot assume that it was without consideration 
of its necessity that Congress enacted section 2 of the 
Hepburn act. It was no doubt the adaptation of ex- 
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perience to the exigencies of a practical problem, Con- 
gress coming to believe that the most effective way 
to prevent preferences in charges by carriers was to 
forbid them “to engage or participate in the trans- 
portation of passengers or property” until they had fixed 
and proclaimed the rate to be charged therefor—a rate 
that would be nct only for one shipper or shipment, 
but for all shippers and shipments; not for one time 
only, but for all times. The power of Congress to so 
provide cannot be doubted. If the regulaticn be not ex- 
clusive, this situation is presented: If the carrier obey 
the state law, he incurs the penalties of the federal law; 
if he obey the federal law, he incurs the penalties of 
the state law. Manifestly one authority must be para- 
mount, and when it speaks the other must be silent. 
We can see no middle ground. In so deciding we take 
no essential power from the states. The bafances of the 
Ccnstitution are only preserved and there is given to 
the states the power which is the states’ and to Congress 
the power which belongs to Congress. : 

But if there be a middle ground—it certainly can be 
argued that the cases establish that—it is passed when 
the state regulation burdens interstate commerce, and 
whether a regulation has such effect may be determined 
by its sanctions. If a penalty of $50 for refusing to 
receive freight “when tendered” be no burden on inter- 
state commerce beyond the power of a state to impose, 
would a penalty of $100 or $1,000 likewise be no bur- 
den? May not the power which is competent to impose 
a penalty select its amount? The penalty of the North 
Carolina statute, it is to be remembered, is independent 
of the damage received, and what excuses or defenses 
may be offered the decisicns of the court leave in doubt, 
The statute seems to permit none. The case at bar 
illustrates somewhat its peremptory character, and the 
case which was argued with this (Southern Railway 
Company vs. Reid and Ream) still more so. The plain- 
tiffs in that action sued for $750 for refusal to receive 
and forward a carload of shingles and recovered $350, 
although one cf them testified that they “never lost 
a cent.” The circumstance was declared by the court, 
citing a prior case, to be immaterial, as the penalties 
were “not given wholly on the idea of making pecuniary 
compensation to the party injured, but usually for the 
more important purpose of enforcing the performance 
cf a duty required by public policy or positive statutory 
enactment.” The policy of the statute, then, is to 
require the acceptance of freight “when tendered,” with 
daily accumulating penalties upon refusal to do so. If 
such power be conceded, what is the limit of its exercise, 
either as to conditions or penalties? 

One other contention remains to be ncticed. It is 
said that there is not presented in the case the dilemma 
of alternative penalties, for the Hepburn act, it is pointed 
out, requires a schedule of rates to be filed only “when 
the through route and joint rate have been established,” 
and that none was established in the case at bar, and 
that, therefore, the railway company was not put to 
a choice of obligations and subjected to punishment 
however it might choose. But it is also provided that 


“if no joint rate over the through route has been estab- 
lished, the several carriers in such through rcute shall 
file, print, and keep open to public inspection as afore- 
said, the separately established rates, fares and charges 
applied to the through transportation.” There is nothing 
in the record to show that there were such established 
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separate rates and that separately established rates were 
published and kept open for inspection. Indeed, the 
record shows that a through rate had to be fixed by 
the several carriers in the through route. 

It was only because of the obligations imposed by 
the Hepburn act that the railway company refused to 
receive the goods tendered to it and the agent of the 
company informed defendant in error that he was with- 
out power to comply with her demand. He promptly 
acted in the matter when the lines over which the freight 
had to pass established a joint rate. He then received 
the goods, issued a bill of lading therefor, “and the 
shipment went forward to its destination.” 

The judgment is reversed and the case remanded 
for further proceedings not inconsistent with this opinion. 


Ruling Follows First Reid Case 


SUPREME COURT OF THE UNITED STATES. 





No. 80.—October -Term, 1911. 





Southern Railway Company, Plain- 


tiff in Error, In error to the Su- 


vs. preme Court of 


©. G. Reid and Edward Beam,{ ‘° a eeeccsten 
Copartners, under the firm name Carolina. 
of Reid & Beam. 


= 1912.) 
Mr. Justice McKENNA delivered the opinion of the court. 


[January 9, 


This case involves a consideration of the statute of 
North Carolina passed on in No, 487, and was argued 
and submitted with the latter case. The question, then, 
only is whether the principles there expressed apply 
to it. 

’ The action was brought by defendants in error, a 
copartnership, against the plaintiff in error, a railway 
company, and a common carrier, fcr penalties under the 
statute, which is set out in the opinion in No. 487, to 
recover the sum of $50 a day for 15 days for failing 
and refusing for such time to receive a carload of 
shingles tendered to the company at Rutherfordton, N. C., 
for shipment to one James Haddox, at Scottsville, Tenn. 


The case was tried before a jury, which rendered 
a verdict for the plaintiff firm (defendants in error) 
for the sum of $350, upon which judgment was duly 
entered. It was affirmed by the Supreme Court, two 
of the members ‘of the court dissenting, as in No. 
487. N. C. 


The statute is attacked on the same ground as in 
case No. 487. The facts, as recited by the Supreme 
Court, are as follows: Defendants in error having re- 
ceived an order for a carload of shingles from Haddox 
at Scottsville, Tenn., applied at Rutherfordton to the 
railway company for a car, It was furnished and loaded, 
shipping instructicns given, prepayment of the freight 
tendered, and a bill of lading demanded. The agent 
of the company refused to give the bill of lading or 
ship the goods, assigning as a reason that he did nct 
know where Scottsville was nor the road to it. De- 
fendants in error demanded that the goods be shipped, 
and told the agent that they would pay any additional 
amount found to be due, and requested that when the 
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agent got ready to ship to telephone them and they 


would come over and pay the freight due. Another 
agent “came to take over the agency, and, being told, on 
inquiry of plaintiffs (defendants in error), about the 
carload of shingles and what the trouble was,” he 
asked for instructions, which were given him, and on 
July 19 the freight was paid, the bill of lading given, 
and the shingles shipped as directed, “arriving at their 
destination without further let or hindrance.” Defend. 
ants in error testified that they had received no pe. 
cuniary injury by reason of the delay, and that the first 
agent “still had charge of the depot when the shingles 
were shipped.” 


There was evidence cffered on the part of the rail- 
Way company that Scottsville was an industrial siding 
on the Knoxville & Augusta road, eight or ten miles out 
of Knoxville, established for the convenience of persons 
shipping brick from that point, and that bills of lading 
for gocds shipped to and from that point were 
out at Rockford, a regular station, two miles distant. 
It was testified that since the consolidation of the East 
Tennessee & Virginia Railroad with the old Richmond 
& Danville, the Railway Company (plaintiff in 
had paid all of the emplcyes of the Knoxville & Augusta 
Road their salaries. 


made 


error) 


The statute was attacked by the railway company 
in its requests for certain instructions, the refusal 
give which was sustained by the Supreme Court. Thi 
court intimated that, as had been held in a former 
opinion, the commerce clause of the Constitution was 
not involved in the case on the grcund “that the penalty 
under the statute accrues before the ‘freight is 
cepted for transportation,’ and on the principle applied 
in the case of Coe vs. Errol, 116 U. S., 517.” But the 
court, conceding, arguendo, “that the goods when ten- 
dered for transportaticn to another state, as to matters 
involved in such transportation, and in reference to 
these penalty statutes, should be considered and dealt 
with as interstate commerce,’ was of opinion that the 
contention of the railway company could not be sus- 
tained, and ccncluded, after a careful discussion of cases 
in this court and in the state court, that the statute 
did not burden interstate commerce, and that, “in the 
absence of inhibitive congressional legislation, or of 
interfering action on the part of the Interstate Com- 
merce Commission, the statute in question is a valid 
regulation in direct and reasonable enforcement of the 
duties incumbent on the railway company as a common 
carrier.” 


We have shown in the opinion in No. 487 that there 
need not be directly “inhibitive congressional legislation,’ 
but congressional legislation which occupies the field of 
regulation, and thereby excludes action by the 
N. Pac. Ry. Co, vs. State cf Washington. 


The facts in this case are somewhat different from 
those in No. 487 and require to be noticed. The ma- 
jority of the court found that it did not appear from 
the testimony that the railway company had not filed 
its schedule of rates with the Interstate Commerce Com- 
missicn to Scottville, Tenn., the court observing that 1 
could “hardly be seriously contended that the difference 
between Scottville, Tenn., and Scottville, Tenn., is of 
substance.” The court further said: “The presumption 


state. 


is that the company has complied with the law. And 
if it were otherwise, we are of the opinion that the 
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act of Congress, and the orders of the Commission made 
thereunder, requiring publication of rates, was made 
for an entirely different purpose from that involved in 
this inquiry, and does not constitute such interfering 
action. See Herrell vs, Ry., 144 N. C., pp. 540-541.” 

We have set forth in No. 487 our reasons for holding 
otherwise. 

Jué@gment reversed and the case remanded for fur- 
ther proceedings not inconsistent with this opinion. 


Mr. Justice LURTON does not agree with the court 
as to the facts of this case, and for that reason does not 
think that it falls under No. 487. He, therefcre, dissents. 


* 7 o 
Explains Operation of Committee 

The operation of the joint Chicago switching com- 
mittee, the appointment of which was announced in 
Tue TRAFFIC WoRLD two weeks age, is explained in 
Chicago Commerce in this fashion: 

“First: All questions arising under or in connection 
with the so-called switching arrangement, or in connec- 
tion with switching in the so-called Chicago district, 
shall first be filed with a committee known as the ‘Work- 
ing Committee of the Railrcads,’ of which L. A. Lowry 
(Room 1065, Rookery building, Chicago) is chairman. 

“Tt shall be the duty of this working committee to 
investigate and endeavor to adjust all such questions. 

“Second: All questions not finally disposed of by 
this committee to the satisfaction of the complaining 
party or parties, if such complaining party, or parties, 
be a railroad, shall then be referred to the railway 
section, of which G. H. Ingalls is chairman. If the 
complaining party, cr parties, be a shipper, he, or they, 
shall submit their complaint to the shippers’ section of 
the committee, of which F. B. Montgomery is chairman. 

“If the contention of the complaining party, or par- 
ties, is sustained by either of the sections of the Con- 
ference committee above referred to, the matter shall, 
upon request of any member of the committee, come 
before the joint committee for consideration, it being 
understood that any complaining party who fails to 
obtain a satisfactory sclution of his or their complaints, 
in any of the methods outlined above,- shall have the 
right to proceed in any other manner interests may 
dictate, 

“In cases coming before the joint conference com- 
mittee, or either section of the joint conference com- 
mittee, the records made in the case before the working 
committee shall be submitted to the chairman of said 
committee. 

“All requests for the record of the working com- 
mittee shali come from the chairman of the joint con- 
ference committee.” 

G. H. Ingalls has been elected chairman of the joint 
committee. O, F. Bell has been elected permanent 
secretary of the committee. 


EXTENDS COTTON RATE SUSPENSIONS. 
Washington, D. C., January 26.—The Interstate Com- 
merce Commission has further suspended, until Septem- 
ber 1, 1912, Supplement 2 to St. Louis Southwestern of 
Texas I. C. C. No. 167 and Supplements 4, 5 and 6 to 


Leland’s I. C, C. No. 852, covering rates on cotton and 
cotton linters. 
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TAP LINE POT A-BREWING 


Milton H. Smith Avers Allowances to Manu- 
facturers’ Railway Rebates—George F. 
Moore Answers Charges 





St. Louis, Mo., January 26.—Interest in the industrial 
road question has been intensified within the past week 
by the testimony given by President Milton H. Smith of 
the Louisville & Nashville Railroad at the supplementary 
hearing before Special Examiner Mackley of the Interstate 
Commerce Commission, held here last week for the purpose 
of determining what allowance should be made to the Man- 
ufacturers’ Railway for services rendered in handling traf- 
fic between its rails and trunk line connections. Putting 
the case bluntly, Mr. Smith, in a series of answers to inter- 
rogations put by General Counsel Stone of the L. & N., 
condemned payment by the trunk lines to the terminal 
road in question as illegal. To this charge, President 
George F. Moore of the Manufacturers’ Railway, at request 
of Tur Trarric WorxLD, has made reply, scoring the position 
taken by the L. & N. executive. 

A verbatim report of Mr. Smith’s direct examination 
before Mr. Mackley follows: 

Are you informed relative to the production of malt 
liquors in the United States?” was Mr. Stone’s first 
question. 

“T have only general information,” replied Mr. Smith. 
“From a statement of production of malt liquors in the 
United States, in barrels of 31 gallons, for the year ending 
June 30, 1911, the total production was 63,283,123 barrels, 
an increase of 3,892,200 barrels over the previous year.” 

“Are you familiar with the location of breweries in St. 
Louis and East St. Louis, Cincinnati, O., and the adjacent 
cities of Covington and Newport, Ky., Louisville, Ky., and 
New Albany, Ind.?” 

“T have procured the names of the brewing companies 
located in the various cities referred to, and information 
relative to their location, approximately their output per 
annum and an approximate estimate of the proportion of 
the output that is consumed locally and the proportion 
that is shipped to other points.” 

“From such information as you have, what is the num- 
ber of breweries located at Cincinnati, Covington and New- 
port, and how many of them are located on railway 
tracks?” 

“There are 26 breweries in operation in Cincinnati, O., 
Covington, Ky., and Newport, Ky., of which only one is 
located on tracks of a steam railroad. The total production 
of the 26 breweries is approximately 2,329,000 barrels per 
annum, of which approximately 35 per cent is shipped to 
other points, the remaining 65 per cent being consumed 
locally. The total output of the Herancourt Brewery, which 
is located on the tracks of the C., H. & D. Railway, is con- 
sumed locally. All of the more than 800,000 barrels shipped 
to other points is subject to the expense of drayage between 
the plants and the tracks of the steam railroads.” 

“What is the number of breweries at Louisville, Ky., 
and New Albany, Ind., and how many are located on rail- 
road tracks?” 

“At Louisville, Ky., and New Albany, Ind., there are 13 
breweries in operation, and three brewing plants that are 
not now operated. The total annual output is approxi- 


mately 462,000 barrels, of which 25 per cent is shipped to 


other points. Only two of the breweries are located on 
tracks of steam railroads.” 
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“What is the number of breweries at St. Louis and Hast 
St. Louis, and how many are located on railroad tracks?” 
inquired Mr. Stone. 

“There are 22 breweries in operation at St. Louis and 
Bast St. Louis,” was the reply. ‘Approximate total output 
4,694,500 barrels, of which approximately 57 per cent is 
shipped to other points. Nine of the breweries are located 
on tracks of steam railroads. Of the total product, the 
Anheuser-Busch Brewing Company produce 2,500,000 bar- 
rels, or 53 per cent. Of the total of 2,674,860 barrels shipped 
to other points, 1,875,000 barrels, or 70 per cent, is shipped 
by the Anheuser-Busch Brewing Company.” 

“Can you explain why it is that so few breweries are 
located on tracks of steam railroads?” was the next 
question. 

Tt is, I think, a fact that, with very few exceptions, all 
of the existing breweries were originally located at points 
without track connection; and I think the reason therefor 
is that they were first created to supply the local demand 
for their product; that shipment to other points was not 
at the time given much, if any, consideration; and the fur- 
ther fact that the incoming freight, or material from which 
the liquors were manufactured, form but a small part of 
the tonnage of the output. I believe it is a fact that the 
original Anheuser-Busch brewing plant was located without 
rail connections, and was operated without such rail con- 
nections until that company built tracks connecting its 
plant with the tracks of the St. Louis, Iron Mountain & 
Southern Railway. 

“Did the construction by the Anheuser-Busch Brewing 
Company of a steam railroad track or tracks connecting its 
plant with the tracks of the St. Louis, Iron Mountain & 
Southern or the Wiggins Ferry Company tracks, and the 
maintenance and operation of the same, entitle the brewing 
company to an allowance of the current tariff rates for the 
transportation of property to and from its plant; if not, 
what advantage properly accrues to the brewing company 
for its enterprise in creating, maintaining and operating 
railroad facilities?” 

“The construction by or in the interest of the brewing 
company of railway tracks between its plant and point of 
connection with the St. Louis, Iron Mountain & Southern 
Railway and the Wiggins Ferry Company, and the main- 
tenance and operation of same for the purpose of moving 
traffic between the brewing plant and the roads connectinz 
therewith, did not, and does not, entitle the brewing com- 
pany to demand or receive a less rate for the transporta- 
tion of property from point of intersection of the railway 
tracks,” was the answer. “The brewing company is equita- 
bly entitled to the benefit of the difference in the cost to it 
of moving the traffic with locomotives and in cars between 
its plant and point of interchange with the tracks of the 
various steam lines, through the St. Louis, Iron Mountain 
& Southern or through the Wiggins Ferry Company tracks, 
and the cost to it of hauling the property between its plant 


and the various steam railroads with which they transact 
business.” 


“Is the present allowance to the Manufacturers’ Rail- 
way Company—which is owned by the same interests that 
own the brewing company—whereby the owners of the 
brewing company indirectly receive a concession or rebate 
from the tariff rates for transportation of property, and 
other concessions allowed and claimed, justifiable? Do not 
such allowances unjustly discriminate against the brewing 
plants located without track connection and which incur 
the expense of moving property between their plants and 
the steam railways by street vehicles, i. e,, motor wagons 
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or vehicles moved by animal power, or who employ transfer 
companies to move the property? Can you give an illus. 
tration?” 


“Any allowance to the Anheuser-Busch Brewing (Com. 
pany though the Manufacturers’ Railway Company, whereby 
the rail lines transport property shipped to or shipped by 
the brewing company at a Jess rate than they at the same 
time receive from brewing companies whose plants are not 
located on tracks of steam railroads and who deliver or 
receive property at some of the terminal facilities of the 
various railways, is an unjust, illegal and criminal discrim. 
ination. To illustrate: During the month of October, 1911, 
the following cars of beer were shipped by the Anheuser. 
Busch company via the Louisville & Nashville Railroad to 
Memphis, Tenn.: 


Car (Beer) Reve- Switch- 
Initial. No. Contents. Weignt. Rate. nue. ing. Total. 
ls, ht nen che es ware 356 240c 25,250 16 $35.90 $4.50 $40.40 
wa dis eb ewe 2792 250c 25,000 16 35.50 4.50 40.00 
W. L. R. ©. C..2972 240c 24,000 16 33.90 4.50 38.40 
W. L. R. C. C..2785 240c 24,000 16 33,90 4.50 38.40 
Se eR PEAS 429 240c 24,500 16 34.70 4.50 9.20 
St. 2. B Bie. 2788 150% bbis.24,500 16 34.70 4.50 39.20 
ae: SS Se 718 240c 24,000 16 33.90 4.50 38.40 
we a Oe RS cS 2058 50 bbls.bot. 
130¢c 25,000 16 35.50 4.50 10.00 
sm Ber Mee ck 2786 240c 24,000 16 33.90 4.50 38.40 
St. L. R. R..«...2922 (250c 24,500 16 34.70 4.50 39,20 


Total number cars shipped, 10; total weight, 244,750 
pounds; average weight per car, 24,475 pounds; through 
rate, 16 cents per hundred; total revenue $391.60, of which 
$4.50 per car, or $45, was rebated to the Anheuser-Busch 
Brewing Company through the Manufacturers’ Railway 
Company for alleged services in delivering the loaded cars 
to the tracks of the Wiggins Ferry Company. It will be 
seen, therefore, that the rebate amounts to about 11.5 per 
cent of the total revenue, for which the brewing company 
moved the cars over its main line a distance of something 
less than 4,000 feet, while the Louisville & Nashville Rail- 
road Company assumed the cost of moving the traffic be- 
tween point of interchange with the Wiggins Ferry and 
Memphis, 477 miles, including the crossing of the Missis- 
sippi River at St. Louis, the Ohio River at Evansville, the 
Cumberland River at Clarksville, Tenn., the Tennessee 
River at Danville, Tenn., and also furnished the terminal 
facilities at Memphis. The property was moved in refrig- 
erator cars, for which the Louisville & Nashville Railroad 
Company paid the owners three-fourths of a cent per mile 
going and returning, or $7.16. At least five of the cars 
belonged to the St. Louis Refrigerator Car Company, 
which is largely owned by the same interests that own the 
brewing company and the Manufacturers’ Railway. The 
minuimum carload weight of beer is 24,000 pounds, 
based on estimated weights of packages. The statement of 
shipments under consideration shows that they loaded 
slightly more than the minimum weight. The averag? 


weight of modern refrigerator cars varies from 43,(00 
pounds to 47,500 pounds; weight capacity, 60,000 pounds, or 
30 tons; adding 10 per cent as the usual load limit, gives 
the maximum load of 66,000 pounds, from which it would 
seem that the average load of the ten cars shipped was but 
24,475 pounds. In addition, the shippers are allowed to 
load as much ice as may be necessary. The quantity of ice 
loaded seems to vary from 2,000 to 5,000 pounds, accordins 


to distance and season or temperature. Assuming the avel- 
age weight of car to be 44,000 pounds, and assuming ‘hat 
2,000 pounds of ice is loaded and that 24,000 pounds of beer 
is loaded, makes the total weight 70,000 pounds, for whicd 
the railroads receive pay for transporting 24,000 pounds. 
The weight upon which revenue is received is but 35 per 
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cent of the gross weight, or the dead weight transported is 
65 per cent of the total weight. 

“Had these shipments,” continued Mr, Smith, “moved via 
the Illinois Central, which is the shorter line between St. 
Louis and Memphis, the gross revenue derived would have 
peen the same; the amount allowed the Manufacturers’ Rail- 
way would have been the same, and the same percentage of 
gross revenue. As the mileage allowance for refrigerator 
cars is based on the miles run, the revenue derived by the 
refrigerator car company would have been less, for the 
reason that, while the Illinois Central pays one cent per 
mile run, the distance is but 322 miles and the refrigerator 
car company would, therefore, have received but $6.44 for 
the use of the car for the round trip. 

“Under an arrangement between the Manufacturers’ 
Railway and numerous connecting railways whereby the 
Manufacturers’ Railway is practically made a party, so far 
as these roads can do so, to the per diem rules agreement, 
had the shipments been moved in refrigerator cars not be- 
longing to private lines, or, say, in refrigerator cars of the 
Louisville & Nashville or Illinois Central Railroad, some 
benefit would have been derived by the owners of the Manu- 
facturers’ Railway, growing out of the fact that it is 
allowed what is designated as six days’ reclaim—that is, at 
this season of the year the per diem charge on such cars 
would have been 35 cents per day, and should an L. & N. 
refrigerator car have been delivered to the Manufacturers’ 
Railway and loaded and returned the same day, it would 
have received as 6 days’ reclaim $2.10. 

“The Louiswille & Nashville Railroad Company is not 
at present a party to this agreement. 

“Another concession made to the Anheuser-Busch 
Brewing association through the Manufacturers’ Railway is 
the issue of passes to the officers of that company, including 
August A. Busch, chairman of the board; G. F, Moore, pres- 
ident and general manager; Adolphus Busch, vice-presi- 
dent; R. Muehlberg, traffic manager, and their families, 
and including in some instances transportation for private 
car, or what is known as pass for car and party. Such 
issue of passes does not seem to be authorized by the Act 
to regulate commerce. It is supposedly done under the 
provision in section 1 of the Act, reading as follows: ‘Pro- 
vided, that this provision shall not be construed to prohibit 
the interchange of passes for the officers, agents and em- 
ployes of common carriers and their families.’ There can- 
not be an interchange of passes between the various steam 
carriers, extending from the Atlantic to the Pacific, and 
the Manufacturers’ Railway. 

“Had the shipments made by the Anheuser-Busch com- 
pany via the Louisville & Nashville Railroad to Memphis 
during the month of October been made by the Lafayette 
brewery, located at Cass avenue and Highteenth street, or 
by any brewery which by its location must incur the ex- 
pense of moving traffic between its plant and the point of 
delivery to and receipt from the steam carriers, the carriers 
would have received from such point of interchange full 
tariff rates, i. e., would not have been subjected to the $45 
or $4.50 per car paid to the Manufacturers’ Railway. Per 


contra, the brewing company would have, in addition to 


baying the full rate, incurred the expense of moving the 
Property between its plant and the station or receiving 
track of the Louisville & Nashville Railroad on Collins 
street, between Cass avenue and Dixon street. Assuming 
the cost of drayage to be 4 cents per hundred, or 80 cents 
ber ton, and the total number of tons 122, they would, in 
addition to paying the full rate, have paid $97.60; and if 
2,000 pounds of ice per car was shipped, it would have been 
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80 cents more or $8, total $105.60; to which add $4.50 per 
car, or $45, allowed the Manufacturers’ Railway, makes a 
total of $150.60 expenses incurred by the independent 
brewer in excess of that incurred by the Anheuser-Busch 
company. In addition, the independent brewer gets no 
benefit from the arrangement for reclaim under the per 
diem rules agreement, no profit from ownership of refrig- 
erator cars, and does not receive free transportation for 
himself and family, nor is he furnished transportation for 
a car and party. 

“An unjust discrimination, amounting approximately 
to $1.23 per ton or more, 

“Had the empty packages in which the 10 carloads of 
beer were shipped by the Anheuser-Busch company to Mem- 
phis via the Louisville & Nashville Railroad during the 
month of October, 1911, been returned via the Louisville & 
Nashville Railroad to the Anheuser-Busch Brewing Com- 
pany’s plant, the Louisville & Nashville Railroad would 
have received for the transportation according to tariff on 
minimum carload weight of 10,000 pounds, the tariff rate 
of 8 cents per hundred, or $8 per car. Out of this $8, the 
Louisville & Nashville would have to assume the cost of 
moving the car from the end of its tracks in Hast 
St. Louis to the Wiggins Ferry tracks at point of inter- 
change with the Manufacturers’ Railway, and allow the 
Manufacturers’ Railway $4.50 per car, leaving for the trans- 
portation from Memphis via Guthrie and Evansville, 477 
miles, to the interchange with the Manufacturers’ Railway, 
$3.50 per car. In addition, if these empties were moved in 
a refrigerator car belonging to the St. Louis Refrigerator 
Car Company, it would have had to pay three-fourths of a 
cent per mile for 477 miles, or $3.58—in other words ,it 
would have paid to the Manufacturers’ Railway Company 
and the St. Louis Refrigerator Car Company 8 cents 
more than it received for transporting the property from 
Memphis, via Guthrie and Evansville, to points of inter- 
change with the Manufacturers’ Railway. 

“In the case of the independent brewer, had the empty 
packages been returned by the Louisville & Nashville Rail- 
road, it would have received $8 for a minimum weight of 
10,000 pounds for transporting the car from Memphis to its 
tracks in the vicinity of its station on Collins street, but 
would not have been subjected to the charge of $4.50 per 
car allowed the Manufacturers’ Railway.” 

Mr. Stone then asked: “Should any allowance be made 
by the steam railroads to cover the cost or the charge that 
may be made by the Manufacturers’ Railway for moving 
empty and loaded cars between the plants or warehouses 
of industries other than those of the brewing company, 
located on the Manufacturers’ Railway?” 

“No allowance can be legally made,” was the reply. 
“If the carriers transport property shipped by or received 
by the so-called independent industries located on or near 
the tracks of the Manufacturers’ Railway, from point of 
interchange, for less than the current tariff rates, it would 
be an unjust discrimination against similar industries lo- 
cated at points where their property must be moved by 
street vehicles between the plants and point of delivery or 
receipt by the steam railroads. I am informed that prac- 
tically all of the industries now located on the Manufac- 
turers’ Railway were in existence before the railway was 
built, and necessarily had to bear the cost of moving prop- 
erty between their plants and the railways. They are enti- 
tled to any advantage that may accrue to them resulting 
from the difference in the charge of the Manufacturers’ 
Railway for moving property between their plants and 
point of interchange with the railways—say St. Louis, Iron 
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Mountain & Southern and Wiggins Ferry—and what it had 
theretofore cost them to handle their traffic by street vehi- 

cles. Any concession that is made from the established 

tariff rates, from point of interchange, is an unjust discrim- 

ination against similar industries located without track 

connection. 

“There is evidence that at least strongly indicates that 
a number of industries that are not located on the Manu- 
facturers’ Railway, but that use the facilities of that rail- 
way, do so when there is little, if any, difference in the cost 
of hauling the property betweeen their plants and the 
tracks of the Manufacturers’ Railway and the tracks of the 
steam railways. This indicates that some concession May 
be granted them by the Manufacturers’ Railway.” 

“Upon what basis is the charge by the various rail- 
roads for switching for each other in St. Louis and East 
St. Louis fixed?” 

“Upon a reciprocal basis. The railways switch for 
each other, and it is approximately reciprocal—that is, if 
what one does for the other is approximately reciprocated 
by return switching, it makes very little difference what the 
charge is, whether it is one dollar per car or five dollars 
per car. As an illustration: There is a brewing plant 
located on the Southern Railway in East St. Louis. Under 
the arrangement, the Louisville & Nashville makes the 
same rate between the brewing plant and points in compe- 
tition with the Southern Railway that the Southern Rail- 
way makes, and from its revenue pays the Southern Rail- 
way the switching charge exacted or agreed upon. Under 
this arrangement, the Louisville & Nashville competes for 
the shipments of beer from the brewery to competitive 
points, such as Evansville, Louisville, Knoxville, Chatta- 
nooga, Atlanta, Birmingham, etc, The same is true of 
industries located on the Louisville & Nashville Railroad 
for which the Southern Railway may compete. Similar 
arrangements are in effect between the Louisville & Nash- 
ville, Southern Railway, Illinois Central, Mobile & Ohio, etc. 

“Where reciprocity is not equal, the railroads do refuse 
to switch for each other. As an illustration: The Louis- 
ville & Nashville does not switch competitive traffic for 
competing lines on shipments to and from. Louisville, be- 
cause up to this time the industries located on its lines 
in the city of Louisville are largely in excess of those 
located on competing lines for which it may desire to com- 
pete; and the Southern Railway refuses to switch com- 
petitive traffic for the Louisville & Nashville at Knoxville, 
Tenn. 

“As the Manufacturers’ Railway Company cannot re- 
ciprocate—cannot furnish transportation facilities for 
which the various steam railroads may compete—the 
charge for interchange or reciprocal switching between the 
various railways competing for traffic to and from the city 
of St. Louis and East St. Louis has no bearing whatever 
upon the charge to be made by the Manufacturers’ Railway 
for non-reciprocal switching, for which, as heretofore testi- 
fied, no allowance should be made. The cost of moving 
traffic between the various industries reached by the tracks 
of the Manufacturers’ Railway and point of interchange 
with the steam railroads should be borne by the owners of 
the property, and should not be made the basis of making 
unjustly discriminating rates by the steam carriers. 

“The Terminal Railroad Association and its affiliated 
lines in and about St. Louis is owned by the various steam 
railways having terminus in St. Louis and East St. Louis. 

Each of the proprietary lines, therefore, treats these termi- 
nal association lines as part of its system, and the associa- 
tion renders services for each of the proprietary lines upon 
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the same terms and conditions. The division of the reve. 
nues accruing to the association and its proprietary lines 

upon traffic moved is a matter of interest only to the par. 

ties directly interested, and is no criterion for a basis for 

a division of revenue between switching lines, or plant 

facility tracks like the Manufacturers’ Railway and the 

steam roads. Each of the proprietary lines has entered 

into a legal and enforceable contract which cannot be abro- 

gated, except possibly through bankruptcy. proceedings, 

whereby the proprietary lines are under obligations to pay 

any deficit that may result from the operations of the 

Terminal Railroad Association should the revenue derived 

for services rendered be insufficient to pay the interest 

upon the outstanding obligations assumed, including taxes, 

cost of maintenance and operation. It has, therefore, been 

the policy of endeavor to make the allowance large enough 

to avoid a deficit or loss, which, up to this time, has been 

done. No dividends have ever been paid on the stock, and 

it is not anticipated that any will be paid. Any surplus 

that has in the past been earned has been invested in pro- 

viding increased facilities. The facilities of the Terminal 

Railway Association are open to the use of all railway lines 
connecting therewith. The owners of local coal roads, like 

the St. Louis & O’Fallon, the suburban and electric lines 

who may build a few miles of road to connect with the 
tracks of the Terminal Railroad Association, are permitted 

to use its facilities upon the same terms as the proprcietary 
lines. This has tended and will continue to tend to encour- 
age the building of competing lines into the territory sur- 
rounding St. Louis and East St. Louis.” . 

“From your observation, is the business of manufactur- 
ing and selling malt liquors in the* United States upon a 
prosperous basis? Does the wide distribution of malt 
liquors by brewing companies, in competition with each 
other, indicate any necessity for making concessions in the 
existing rates of transportation?” 

“The large increase in the production and sale of malt 
liquors during the fiscal year ending June, 1911, over that 
produced and sold during the previous fiscal year, as shown 
by the collections of internal revenue tax, is proof that the 
business of manufacturing and selling such liquors is in a 
prosperous condition. The very low ratos made for th 
transportation of such liquors seem to have obliterated 
distance, and breweries in different localities seem to suc- 
cessfully compete with local breweries in other cities. It 
is known that the Anheuser-Busch company successfully 
competes with the local breweries in Louisville, Cincinnati, 
New York and elsewhere throughout the country. In addi- 
tion to the advantages secured by the Anheuser-Busch 
Brewing Company from illegal concessions made by the 
railways, that company has an additional advantage over 
its competitors in that, owing to its enterprise or other 
reasons, it disposed of its large product at prices in excess 
of those received by its smallest competitors; and it follows 
that the illegal concessions made by the railways to this 
large brewing company are not necessary to its success. 
According to current reports, the profits of the Anheuser- 
Busch company are very large; in fact, it has been stated 
that the profits of their entire business—all sources—were 
for a recent year $6,200,000. 

“Instead of the steam carriers making concessions to 
that company, they should receive a reasonable compensa- 
tion for the very exacting service rendered.” 

“Does the fact that the Interstate Commerce Commis- 
sion decided that the Manufacturers’ Railway was a com- 
mon carrier justify the concessions that have been made 
by the steam carriers to the Manufacturers’ Railway, in- 
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cluding the charge of $4.50 per carload on freight forwarded 
and received; the participation in the per diem rules agree- 
ment; the payment of excessive rental for use of refrig- 
erator cars owned by the same interests that own the brew- 
ing company and the Manufacturers’ Railway; and the 
issue of passes to the officers of the Manufacturers’ Railway 
and their families?” inquired the road’s general counsel. 

“The Interstate Commerce Commission,” came the re- 
ply, “decided that the Manufacturers’ Railway was a com- 
mon carrier, subject to the Act to regulate commerce. All 
corporations or persons that transport property for hire 
are common carriers. The Interstate Commerce Commis- 
sion has, however, distinguished the Manufacturers’ Rail- 
way from other similar common carriers, as being subject 
to the Act to regulate commerce. This decision did not 
justify the railways in making the concessions that have 
been made. It does not follow that the Commission will, 
after due consideration, decide that the Manufacturers’ 
Railway is entitled to any concession or to participate in 
the through rate: The following is an extract from sec- 
tion 15 of the Act: 


Whenever the carrier or carriers, in obedience to such order 
of the Commission or otherwise, in respect to joint rates, fares 
or charges, shall fail to agree among themselves upon the ap- 
portionment or division thereof, the Commission may, after 
hearing, make a supplemental order prescribing the just and 
reasonable proportion of such joint rate to be received by each 
carrier party thereto, which order shall take effect as a part of 
the original order. . . . The Commission may also, after hearing, 
upon a complaint or upon its own initiative without complaint, 
establish through routes and joint classifications, and may es- 
tablish joint rates as the maximum to be charged and may 
prescribe the division of such rates as hereinbefore provided 
and the terms and conditions: under which such through routes 
shall be operated. whenever the carriers themselves shall have 
refused or neglected to establish voluntarily such through routes 
or joint classifications or joint rates. 

From the foregoing it follows that the Commission 
decides that as the Manufacturers’ Railway is a com- 
mon carrier it will establish joint rates with other steam 
railroads; but it may also decide that the rates of the 
steam carriers shall not be reduced in making the 
apportionment, and that the reasonable rate that may 
be charged by the Manufacturers’ Railway for moving 
traffic between the industries on its line and point of 
interchange with the steam railways, shall be added to 
the current tariff rate to and from such point of inter- 
change.” 

“The cause is incompetent management of railways 
—the same cause that for many years disgraced the 
managements of the railways of the country in the con- 
duct of their traffic, resulting in unjust discriminations 
between large and small shippers. Unregulated and 
ruinous competition, resulting in the bankruptcy of many 
of the railways of the country;~in dissatisfaction of the 
people of the country, which eventuated in legislation 
whereby the United States government, through the 
Interstate Commerce Commission and the courts, has 
assumed responsibility, prohibiting unjust discrimination 
and requiring the maintenance of established rates. The 
disgraceful concessions that have been made by the 
various railways to the Manufacturers’ Railway, since 
the decision of the Interstate Commerce Commission 
that it was a common carrier, are conclusive evidence 
that were it not for the restraining power of the United 
States government, chaotic conditions would again be 
created by the inability of the railway managements to 
adopt and maintain reasonable and just tariffs, intended 
to put all shippers or patrons of the railways upon the 
same basis. 

“The concessions made to the Manufacturers’ Rail- 
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ing of one road against the other, the big shipper has 
succeeded in enmeshing all. 

“It has been accomplished, mainly, through the weak- 
ness of the railway managements, by the use of the 
boycott. An officer of the St, Louis Southwestern Rail- 
way recently admitted to me that that company was the 
first to make the concession, or, as he expressed it. 
that company was ‘the goat. When asked what com- 
pensation that company received, he said they were 
receiving about 20 carloads per day of shipments from 
the Anheuser-Busch Brewing Company. There is no 
evidence that anyone connected with the company, or 
with the other companies, has analyzed the results or 
knows whether the traffic they have moved yields a 
remunerative revenue, 

“The service is most exacting. It is moved in ex- 
pensive refrigerator cars. The property shipped is 
perishable, and is therefore given preference, thus insur- 
ing a profitable return to the owners of the refrigerator 
weight of the car and contents is very small—in fact, 
cars. The percentage of paying weight to the gross 
the paying weight is but little, if any, more than one- 
third of the load limit capacity of the car. 

“Most of the cars are returned empty, and the net 
result, in at least many cases, is nil; in other words, the 
shipments, like the 10 cars moved by the Louisvile & 
Nashville between the Anheuser-Busch plant and Mem- 
phis during the month of October, 1911, are moved at 
a loss—a condition of affairs that can only be remedied 
by or through the agencies created by the United States 
government, which are intended to prohibit unjust dis- 
criminations and at the same time secure to the railway 
carriers a reasonable return for services rendered.” 

Mr. Moore’s statement reads as follows: 

“Mr. Milton H. Smith, the nestor of railway presi- 
dents, presented as his testimony for the defense a 
carefully prepared typewritten list of questions and 
answers. 

“Throughout, it reflected the opinion of Mr. Smith, 
and incidently criticized the Commission and other rail- 
Way managements; also volunteered a future criticism 
on the Supreme Court if that tribunal should sustain the 
Commission. 

“Case No. 3151 is already decided in part by the 
Interstate Commerce Commission, and has developed into 
a test case, or, rather, it has been a prearranged test 
case from the first, but the defense had not admitted 
this until at the recent hearing before Examiner Mack- 
ley. 

“The primary hearing in May, 1910, was conducted 
by Interstate Examiner Hillyer, and the defense at that 
time failed to introduce any evidence whatever, but 
after the lapse of time and very numerous consultations 
and a general getting together, it seems they have de- 
cided to introduce some evidence, or at least to give 
the Commission the benefit of such ripened experience 
as is possessed by Mr. Smith et al. 

“The Manufacturers’ Railway has disclosed before 
the Commission its operations and purposes. It has sug- 
gested a certain proportion of a through rate as an 
equitable remuneration to be allowed to it, always know- 
ing that the Commission, under the law, is entitled to 
name any division of the rate it may deem right and 
proper when carriers, as such, cannot agree. 

“Mr, Smith’s opinions, as to the criminality practiced 
by the lines at interest is not evidence which will en- 
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able the Commission to arrive at conclusions affecting 
the points at issue, viz: The reasonableness of the 
rate or division for the Manufacturers’ Railway and 
whether or not the Manufacturers’ Railway in part per- 
forms a plant facility service. His testimony is merely 
his ideas as to how the case should have been decided. 

“It was developed on the cross-examination of Mr. 
Smith that, in his opinion, no terminal switching line 
not having reciprocal road tonnage should be allowed to 
participate in a through rate. 

“The principle, if applied, would mean that a road 
doing purely a terminal switching service in any of our 
terminals would be disbarred from participating in 
through rates, either on a percentage basis or at a fixed 
per-car allowance. It is obviously impossible that a 
terminal railway of this class should have a road revenue 
or create road traffic of a reciprocal nature, inasmuch 
as they have no trans-state mileage. No matter how 
valuable the property might be, or how much it costs 
to develop it, the independent terminal railway with its 
expensive fabrics of tracks, would eventually be on the 
market and taken over by the larger steam roads at any 
figure they might see fit to offer. 

“The general public are always hopeful that an 
independent terminal will be the ultimate means of in- 
ducing new lines to enter their cities, and I readily grant 
that the elimination of such terminals would be a most 
potent factor in giving the present trunk lines a firmer 
hold on the centers dependent upon them for transporta- 
tion. 

“Mr. Smith’s declaration of principles is that no line, 
similar to the Manufacturers’ Railway, is entitled to any 
participation in through rates. He justifies the allow- 
ance to the Terminal Railroad Association of St. Louis 
because, in his judgment, that company is merely an ex- 
tension of the rails of the trunk lines owning it. He 
states, whether that allowance be great or small, is 
immaterial, apparently forgetting that it all comes out 
of a through rate, and, if excessive, affects the earnings 
of all connecting lines aiding in the transportation of 
traffic handled to, from and through St. Louis. 

“There are in the United States approximately 300 
privately owned railways partaking somewhat of the 
nature of the Manufacturers’ Railway of St. Louis, so 
far as ownership and the character of services rendered 
are concerned. There are many other privately owned 
roads having less the feature of a general public utility. 
I gather from my interpretation of Mr. Smith’s testimony 
that the reason we should not be allowed to participate 
in through rates is because we are not owned by the 
larger steam roads. _ 

“As a general reply to Mr.-Smith, I would offer the 
following summary: Public utilities are only createc 
when there is a service to be performed; railroads are 
only constructed when there is traffic to be moved by 
them, and whether that traffic be a great natural re- 
source, such as coal, iron ore or forestry products, or 
whether it consists of an artificial resource, such as manu- 
factured articles, does not seem to bear any relation as 
to the necessity of furnishing transportation. 

“The city of St. Louis, by terms included as vital 
controlling clauses in franchises, granted the Manufac- 
turers’ Railway Company, specifically requires that the 
road be operated as an independent terminal railway, 
and further provides that the control shall remain and 
centinue in the Busch interests. It would thus seem that 
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the fourth city of the United States did not desire to Ci 
become wholly dependent on any one great communit) 
of railway interest. Co 


“Tt may be economic to certain interests for the great 
trunk lines to jointly own all city railway facilities, rathey 
than have independent lines operating as terminal rail- 
ways; however, it does not seem to follow that a rai! 
way corporation, complying with all the laws, should | 
crippled or eliminated from operations because of the he 
fact that it is not owned by trunk lines, but may tx sio 
owned, as is the Manufacturers’ Railway, by one of th. 
greatest American citizens of to-day.” 


Will Rehear Coke Rate Cases 


THE TRAFFIC SERVICE NEWS BUREAU, 


COLORADO BUILDING, WASHINGTON, D. C. fo} 
Washington, D. C., January 26.—The Commission has vii 
decided to grant a re-hearing in the case of the St. an 
Louis Blast Furnace Company against the Virginian Ur 
Railway. and others in which the subject of complaint Ce 
were the dual coke rates maintained by the Southern ot 
Virginian, Chesapeake & Ohio, one applying to St. Louis 
and the other to lake ports and particularly to Chicag: of 
and other points where competitors of the complaint ar: te 
situated. W 
The application was based upon the assertion that sc 
the Commission is in error in basing its opinion, in th 
whole or in part upon the assumption that there was a hi 
proportional tariff from New Albany to Carondelet. Th: ce 
assertion is made that there was no such proportional! el 
rate as indicated. C 
One of the large number of complaints by the blast 2 
furnace company came on for argument before the st 
Commission last Friday. Harold Small appeared for al 
the complainant and W. S. Bronson for the Chesapeake tl 
& Ohio and other defendants. In view of the fact that a 
there is to be a re-hearing in cases Nos. 2804 and 2838 tl 
the argument was neither extended nor earnest. Mr. 
Bronson, for the life of him, he said, could not see how 


the complainant was damaged by the maintenance of c 
rates intended to apply to coke moving to lake ports. a 
He figured that pig iron producers could not get their Vv 
product into St. Louis at less than the Birmingham and C 
Pittsburg or Chicago prices plus the freight. 

Mr. Small argued that upon whatever terms competi- . 
tors get their product into St. Louis the fact remains } 
that while 1,000 tons are used daily his client furnishes I 
only one-fifth of that. 

Commissioner Prouty wanted to know why there is I 
not competition between the complainant and other pro- t 
ducers of pig iron are not in competition if pig iron 
other than that produced by the complainant is used in t 
St. Louis. Mr. Bronson said he did not intend to say 
there is not competition in that sense, but merely in the ] 


sense that the St. Louis complainant does not go out ‘ 
into what might be called competitive markets in a geo- 
graphical sense. 


HANDLES OVER 85,000 CARS. ' 


Seattle, Wash., January 26.—The December report 
of the Pacific Northwest Demurrage Bureau shows that 
85,594 care were reported, of which 5,398 were held 
overtime, 
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COALRATE ADVANCE ARGUED 


Counsel in West Virginia Case Devote Much 
Time to Varying Figures on Cost 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 26—Arguments were 
heard Saturday in the facts brought out in the Commis- 
sion’s suspension and investigation proceeding in the 


, matter of the advance in rates for the transportation of 


coal from the West Virginia fields to Lake Erie ports for 
transshipment to upper lake ports. 


Appearances were entered by Frank Lyon for the 
Commission, R. Walton Moore, Lucian H. Cocke and 
C, J, Rixey, Jr., for the Norfclk & Western, A. P. Burg- 
win for the Pennsylvania and others, W. A. Parker 
for the Baltimore & Ohio, W. A. Glasgow for shippers 
via the N. & W. and the Pennsylvania to Sandusky, O., 
and Mr. Knight, of Brown, Jackson & Knight, for the 
United States Coal & Oil Company, New River Collieries 
Company and the Columbus Iron & Steel Company and 
others. 


Frank Lyon opened the argument in a statement 
of an hour’s length concerning the figures he had made 
tending to show the cost of carrying coal from the 
West Virginia field to Sandusky. His method was not 
so intricate as those used by Hillman and Coverdale, 
the statisticians emplcyed by the interveners, although 
his conclusions are not far from theirs. In fact, the 
conclusions of all the expert accountants were near 
enough to each other to appear to indicate to the 
Commissioners that the cost is in the neighborhood of 
2 mills per ton per mile, Lyon’s and the figures of the 
statisticians for the interveners putting it a little below 
and those of one railroad accountant somewhat above 
that figure. He had not the time to make an elaborate 
analysis of the exhibits, wherefore he merely presented 
the facts. Mr. Lyon’s summary follows: 

“The proposed increase in rates was the outgrowth 
cf dissatisfaction on the part of coal operators not lo- 
cated along the line of defendant carriers, who desired 
an increase in the differential’ in rates on coal from 
West Virginia on the one hand and from Pittsburgh and 
Ohio on the other. 

“The rate per ton-mile under present rates from 
West Virginia to the lakes from mines on the B. & O., 
K, & M., and C. & O. is on an average higher than the 
proposed increased rate per ton-mile via the N. & W. 

The N. & W. and Pennsylvania, forming a through 
route to Sandusky, assumed the burden of sustaining 
the increased rate. 

“The rates in question are among the lowest per 
ton-mile in the world. 

“The average cost of moving all freight from the 
Bluefield-Columbus line, according to N. & W. figures, is 
2.28 mills. 

“The revenue per ton-mile upon lake cargo coal for 
1910 over the N. & W. was 2.76 mills, 

“The ratio of cost of all freight to revenue was 
therefore 82.6 per cent. 

“The revenue derived from coal destined eastward 
to Norfolk for ‘beyond the capes’ was 3.187. 

“The cost of all freight on the system, except the 
Bluefield-Columbus line, was 2.95 mills. 


= 
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“The ratio of cost to revenue on coal ‘beyond the 
capes’ was therefore 92.6 per cent, or 10 per cent higher 
than lake cargo coal. 

“The revenue on all coal on the system other than 
Bluefield to Columbus was 3.51 mills. 

“The ratio of all-freight cost to revenue upon all 
coal on the system other than Bluefield to Columbus 
was therefcre 84 per cent, or 1.4 per cent higher than 
lake cargo coal. 

“Assigning to the Bluefield-Columbus line its pro- 
portion of cost of road and equipment on the basis of 
ton-miles and accepting as the cost of coal the average 
cost of all freight, 2.28 mills, indicates that the revenue 
derived from lake cargo coal for the year ended June 
30, 1910, paid its full proportion of operating expenses 
and all of its share of taxes and fixed charges except 
$13,686.53. : 

“If, however, the cost of road be determined on the 
basis of main line, second track, and branch line, the 
revenue from lake cargo coal will have paid its full 
proportion of operating expenses, taxes and fixed charges 
and leave $29,407.55 applicable to dividends. If, in addi- 
tion to this, the cost per ton-mile of moving coal (ac- 
cepting 2.28 mills as the ccst of all freight) be deter- 
mined by allowing for its extra heavy loading as com- 
pared with coke and other freight, the cost is deter- 
mined to be 2.21 mills, and applying this to the ton- 
miles of lake cargo coal hauled will show that the 
revenue derived from lake cargo coal pays its full pro- 
portion of operating expenses, taxes, fixed charges and 
$53,436.81 toward a total dividend obligation of $117,- 
720.35.” 

Mr. Rixey made the chief argument for the carriers, 
taking an hour for making his opening. He dwelt much 
cn the fact that the expert accountants, Hillman and 
Coverdale, were in such grave conflict that, to his mind, 
it would be dangerous for the Commission to accept 
any of their figures to guide them. He called attention 
to the fact that Mr. Hillman had often shifted his posi- 
tion, not only in other cases, but in this case itself. He 
also invited attention to the fact that, in Hillman’s 
opinion, Coverdale’s factors for making a division of 
costs was a last resort and is not to be considered as 
at all reliable. Then he invited attention to the fact 
that, taking the basis used by Mr. Hillman, varying 
results were obtained, first by Mr. Hillman and then 
by Mr. Coke, the accountant put on the stand by the 
N. & W. Mr. Coke, for the company, submitted figures 
showing the cost of carrying the coal to be 2.28, Mr. 
Lyon figured the cost to be 1.683. Mr. Coxe’s revision 
of Mr. Lyon’s figures produced 1.983; Mr. Hillman’s 
first division and ascertainment of cost was 1.89096; his 
second revision 1.875 and his final revision 1.8714. 

To show the conflict between Hillman and Coverdale, 
Mr. Rixey pointed out that Mr. Hillman found the oper- 
ating expenses alone to be 1.89096 in his first attempt 
and 1.8714 as per his last exhibit, while Mr. Coverdale 
finds that in order to pay operating expenses, taxes and 
dividends it is necessary to only have a cost of 1.89 
mills per ton per mile. 

He made that summary to show that it is impossible, 
with any degree of accuracy, to fix the exact cost of 
carrying coal, . 

“What the exact cost is,” said Mr. Rixey, “no one 
knows and no means has yet been found for deter- 
mining this. It is still in the twilight zone.” 
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Mr. Rixey was proceeding along that line until Com- 
missioner Meyer suggested that before the argument is 
completed there be a caucus between the parties in the 
case to agree upon a factor to be used in dividing ad- 
mitted costs, so that the Commission might have some- 
thing to consider upon which all agreed. Commissioner 
Lane wanted to know whether it was the contention 
of Mr. Rixey that the carriers could raise the trans- 
shipment rate to the commercial rate without being 
under the necessity of justifying the increase. Mr. 
Rixey and Mr. Moore answered yes. Any other would 
have put them under the necessity of going back and 
putting in testimony justifying the proposed increase 
to the basis of the commercial rate. Mr. Rixey could 
see no legal objection to carriers doing that without 
regard to the burden of proof rule put into the statute 
in 1910. 

Mr. Burgwin, for the Pennsylvania, which concurred 
in the N. & W. tariffs, contended that the rates now 
sought to be raised were put in to develop the mines 
in West Virginia and were unreasonably low; that such 
conditions as to novelty of the mining proposition no 
longer exist, and that the carriers should now be per- 
mitted to increase the rates to a reasonably compensatory 
figure. 


Avers Contract Clause Invalid 

Atlanta, Ga. January 26.—Allegation that the con- 
tract clause in the lease of the Western & Atlantic 
whereby the state may exercise supervision over inter- 
state rates is invalid is made in the answer filed by 
the railroad company in the suit for the abrogation of 
the lease to the Nashville, Chattanooga & St. Louis 
Railway. 

Counsel for carrier assert that such a provision 
would be contrary to the laws governing interstate com- 
merce, inasmuch as it would assume for the state au- 
thorities of Georgia a power which is held by the Inter- 
state Commerce Commission only. 

The answer denies that the state has been injured 
by the alleged breach of contract. The allegation of 
the state in this particular is that rates are relatively 
higher between Chattanooga and points in Georgia, and 
vice versa, than they are between Georgia points. 

The lessees’ attorneys state that there was never 
any suggestion that they must use the Georgia classifi- 
cation, until September, 1910, and that for a number 
of years previously they had used the southeastern clas- 
sification without question. Their position, they say, 
is not only justified in law, but by numerous acts of 
the railroad commission itself. 

To enforce the contract clause relating to rates, 
Says the answer, would not only demoralize the busi- 
ness of the W. & A. lessees, but would also complicate 
its relations with connecting carriers and would be 
“grossly unjust, inequitable, and extremely prejudicial.” 


RUMORS OF COALITION DENIED. 

Rumors coming from New York of a coalition be- 
tween the Rock Island, the Gould, Hill and Chicago & 
Northwestern systems, which was to include control 
of the Denver & Rio Grande by the Rock Island and 
Burlington, were denied by prominent rail officials this 
week, including J. J. Hill. 
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DIFFERENTIAL RATE CASE ON AGAIN 


Commission Consolidates Complaint of New 
York Interests with General Investigation 








THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. Cc. 
Washington, D. C., January 26.—Although New York, 
state and city, as well as the commercial bodies thereof, 
objected to having their complaint about port differen 
tials considered in connection with the investigation of 
that subject undertaken by the Commission, they found 
Monday, when they came here, that the Commission had 
consolidated them and that there were frequent ref 
erences to the testimony taken last October, when th: 
Commission held its hearing on the subject. 


The matter became, by reason of appearances entered 
in behalf of the states of Maryland and Massachusetts, 
a three-cornered contest between those commonwealths 
each contending that its principal port shall have treat- 
ment at the hands of the railroads, which, in the eyes of 
the others, shall be unduly preferential. 


The witnesses called at Monday morning’s session 
were Charles J. Austin, A. R. Smith, Calvin Tompkins, 
dock commissioner of New York, and A. E. Reynolds, a 
grain man of Crawfordsville, Ind., who laid down the 
proposition that the establishment of differentials works 
to the damage of the farmers and sellers of grain in the 
West. 


The following appearances were entered: me O. 
Ives, Boston Chamber of Commerce; C. S. Hamlin, 
same, and Boston & Maine and Boston & Albany rail- 
roads; B. F. Fairchild, New York commercial bodies; 
Thomas Carmody, by Henry Belden Bacon, for the state 
of New York; Calvin Tompkins for the New~ York 
dock department; C. S. Wight for the B. & O.; Archi- 
bald R. Watson and John J. O’Brien for New York 
City; Walter Moore for the New York Produce Ex- 
change; Philip Godley for the joint committee on im- 
port and export differentials of the Philadelphia Board 
of Trade; William M. Coates, joint committee of the 
Philadelphia commercial organizations; Frank L. Neall 
for four Philadelphia newspapers; James Collins Jones 
for the Philadelphia Board of Trade, the Chamber of 
Commerce, Commercial Exchange and the Maritime Ex- 
change; Robert Ramsay, chairman of the joint differen- 
tial committee of the Baltimore commercial bodies; 
Herbert Sheridan, traffic manager of the Baltimore 
Chamber of Commerce; H. C. Barlow, Chicago Chamber 
of Commerce; H. A. Taylor for the Erie; Charles C. 
Paulding for the New York Central; George Stuart Pat- 
terson for the Pennsylvania; J. L. Seager and John H. 
Crawford for the Delaware, Lackawanna & Western, 
and James M. Swift, attorney-general, for the state of 
Massachusetts; Samuel S. Fields, city of Baltimore, and 
Bdgar Allen Poe for the state of Maryland. The latter 
asked permission to intervene, which was granted. 

Charles J. Austin of New Rochelle, manager of the 
Board of Trade and Transportation of New York, the 
first witness, filed statistics compiled from the records 
of the New York Produce Exchange. He said the steam- 
ship companies showed great reluctance when asked 
for statistics of business of the different ports, the Ham- 
burg-American declining te give any at all. 

A. R. Smith, secretary of a New York state com- 
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mission appointed in 1898, filed a copy of a report made 
by that body to Governor Roosevelt. That commission 
was appointed to consider the commerce of New York 
state as a whole. Its conclusion was that the differ- 
ential of the out-ports under the New York rate was 
depriving New York of its natural advantages. He said 
that, owing to the higher expenses in New York, the 
maintenance of differentials against New York deprives 
New York of her natural advantages. Differentials, he 
argued, were instituted for the purpose of diverting 
traffic from New York to other ports. Level rates, he 
said, would restore natural competitive conditions. 

“To reduce dock charges and introduce economies 
in New York harbor should result in advantage to New 
York, shouldn’t they?” asked Mr. Fairchild. Mr. Smith 
nodded assent. “But the advantages have been wiped 
out by the differentials, haven’t they?” 

“That’s true,” said the witness. He added that 
New York’s natural advantages are wide and deep 
waterways. 

At this point James M. Swift of Boston asked per- 
mission to intervene in behalf of Boston, which, of 
course, was granted, thus making the fight one between 
New York, Maryland and Massachusetts, as states. 

Calvin Tompkins, commissioner of docks of New 
York, was put on the stand to show that the congestion 
in New York complained of by importers in the hearing 
in the investigation ordered by the Commission, is 
railroad congestion, and not congestion on the harbor 
facilities which New York maintains at large expense. 
He said that the situation in New York harbor is 
complicated by the fact that the waters are those be- 
tween two states and the competition of the railroads, 
but he stoutly maintained that the delays complained 
of by importers occur beyond and not at the pier bulk- 
head. He said that New York is not asking for the 
full benefit of her natural advantages, but demands 
that she be not wholly deprived of them. He admitted 
that New York City had been trying to get the maxi- 
mum of revenue out of her dock facilities, but he prom- 
ised that in the future commerce, rather than revenue, 
will be considered. 


In answer to questions propounded by attorneys for 
Boston, Baltimore and Philadelphia, that the assertion 
that all the railroads are interested in New York harbor 
is not wholly accurate, Mr. Hamlin making a point 
of the fact that Boston has at least two railroads that 
have no interest in New York, Mr. Tompkins expressed 
the belief that the New York Central has the cheapest 
route to New York and that New York is entitled to 
the advantages that would naturally accrue from the 
fact that it has spent over $100,000,000 in the improve- 
ment of the Erie canal, which assures that the New 
York Central will not maintain rates on bulky freight 
at an excessive figure. 

A. E. Reynolds of Crawfordsville, Ind., was put on 
the stand to present a resolution adopted by the Indiana 
Association of Grain Dealers and Millers, supporting the 
New York complaint. He said that the maintenance of 
differentials works to the damage of the farmers and 
grain dealers, because it appears that the water carriers 
absorb the differences and put the grain into Liverpool 
at the same price. His idea is that all ports should 
have the same rate and that the minimum should be 
made the maximum reasonable rate. 

The witness refused to express an opinion as to 
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what would be a reasonable rate, other than to say, in 
answer to Mr. Patterson, that a rate of 20 cents, instead 
of 18, seemed reasonable. He said that the only point 
he was desiring to make is that the grain producers 
and dealers shall be given the benefit of a rate that 
will put their product at the Atlantic seaboard on terms 
of equality. 
Manhattan Wants More Grain. 

Tuesday the case sharply defined itself as a fight 
by New York for a larger share of the grain business. 
It had 58 per cent in 1898, but at no time since that 
year has its proportion been so large. Thus far no 
testimony has been shown as to losses suffered by New 
York on other commodities. The testimony is substan- 
tially the same as that offered in 1904 and 1905, when 
the differential question was submitted to arbitration. 
There is a promise that the testimony hereafter will 
show losses suffered on other commerce, inbound as well 
as outbound. The testimony up to this time has been 
wholly as to export business. 

Philander Holt, of Holt & Co., exporters of flour, 
Thomas S. Downey, a customs broker, James F. Parker, 
a wheat exporter, and J. W. Warner, a corn exporter, 
were on the witness stand to-day, and they all testified 
that of the competitive business New York is getting 
an abnormally small share, the Holt testimony being 
that New York exports of flour being substantially con- 
fined to domestic flour or flour that had been treated 
in New York. The flour moving on through bills of 
lading goes through New York, if at all, without profit 
to New York. Baltimore and Philadelphia, and par- 
ticularly the first-mentioned, was mentioned by all the 
witnesses as having made gains at the expense of New 
York. 

The efforts of George Stuart Patterson, attorney 


for the Pennsylvania, C. S. Hamlin for Boston roads, 
and John B. Daish for Baltimore, were confined to the 
development of the fact that New York’s complaint is 
based almost exclusively on the contention that she 
should have as large a business now as during the 
time when the railroads made only superficial attempts 
to maintain the published rates and differentials. Mr, 
Patterson admitted that New York’s business has de 
creased, relatively, since 1898. 


Mr. Holt, whose business is largely exporting flour 
to South America and West Indies, advocated the 
abolition of the differential. He said that as to com- 
petitive business Baltimore is getting the bulk of it, 
thereby indicating to him that the differential operates 
to put New York at a disadvantage. 

Thomas S. Downey, an export broker, testified that 
he had lost five-sixths of his business since the grant 
of differentials now in existence. Asked as to what 
line he worked, he said: “Anything from a pin to 
an elephant.” He instanced burlaps as one of the lines 
of business that had gone from New York to Baltimore. 

“Gone to Baltimore?” asked Mr. Trippe. “If the 
statistics should indicate that that is not a fact, what 
would you say?” 

“I wouldn’t say anything,” answered Mr. Downey. 
Thereupon Mr. Trippe indicated that it was not worth 
while cross-examining such a witness, because he ap- 
peared to be making up statistics as he was going 
along. 

James F. Parker, a grain exporter corroborated 
other witnesses in their general declarations that New 
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York has lost grain business since 1898 in the absolute 
and relative sense of the word, and especially in the 
sense that it had not participated in the increases shown 
elsewhere. He submitted an elaborate table to bear 
out his contentions. Specifically, he contended that 
taking corn and wheat from 1898 to date, New York 
has never had as much as it had in the first-mentioned 
year, but Baltimore and other ports have gained. 


George Stuart Patterson asked him to make com- 
putations to see whether the figures Mr. Patterson had 
before him were not accurate, He said they show that 
in 1898 New York exported 30 per cent of the corn, and 
in the ten months of 1911 for which statistics are 
available New York exported 34.7 per cent; that in 
1898 her export of flour was 25 per cent, and in 1911 
45 per cent. Mr. Parker objected that the figures 
for 1911 are not complete, so Mr. Patterson took 1910 
and asked him if the figures, the corm figures, show 39.2 
for New York, while all he asked was if the percentage 
for the ten months of 1911 the percentage is only 34.7. 

“Oh, if New York is contending that she has not had 
as great a percentage of the business as she had in 1898,” 
said Mr. Patterson, “we admit the fact. Since that year 
she has not had 58 per cent of the grain business. Before 
making that admission, Mr. Patterson asked Mr. Parker 
to figure and see if the loss of wheat business to New York 
amounts to only eight-tenths of one per cent. Mr. Parker 
insisted upon having the figures in the record as he had 
prepared them, but Mr. Patterson induced him to figure on 
the basis he suggested and to submit the result ata 
later time. 


Mr. Warner of J. G. Hagemeyer & Co., grain exporters, 
of New York, for twenty-two years, said the effect of the 
differential had been to produce a continual diminution of 
their business, with a corresponding increase of business at 
other ports. In the case of red winter wheat, New York 
appears to have no chance until after Baltimore has 
skimmed the cream off it. When Baltimore has used up 
her available freight room, then New York can begin doing 
business; that is, when the demand on Baltimore became 
so strong that Baltimore prices were forced up to a point 
where New York is able to do business in competition. 
Mr. Warner produced cable messages and letters from his 
company’s agents in Germany telling him that Baltimore 
was offering mixed corn, which he says is about like No. 2, 
New York grading, at an average of two marks, about 114 
cents, per bushel, lower than New York. 

Attorney Daish made him give details, showing that 
all the complaints came from his own agents, and are 
therefore not typical of the whole market. He thought the 
reason for Baltimore’s advantage is due to the fact that the 
Baltimore cost free on board vessel is less. In answer to 
questions by Mr. Patterson, Mr. Warner said the number 
of exporters has greatly decreased during the last few 
years. Twenty years ago there were about twenty export- 
ers; now there are four or five. 

“How much of the grain business should New York 
have?” asked Mr. Daish. 

“All she can get.” 


Monday Afternoon SessiOn. 


At the Monday afternoon hearing, W. E. Eaton, traffic 
manager of the Erie for the West, read a number of letters 
saying that patrons of the road found it desirable to ship 
grain from the Northwest to Baltimore rather than to New 
York, as the net returns to them were larger. The letters 
came chiefly from men in Minnesota and Illinois. ° 
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A. Connellson of the brokerage firm of A. Grier & Co. 
corroborated the testimony of Mr. Eaton. He said that the 
dealers are united in any method for getting a rate to ports 
that will enable them to make shipments to Europe on 
terms of equality, He said the dealers would be glad to 
ship via New York if thereby their profits were as large as 
shipping via outer ports. 

Mr. Moore of the ship brokerage firm of Lunham & Moore 
said he could not discuss railroad rates, but he could dis 
cuss ocean carriage. He was kept on the stand for nearly 
an hour answering questions. He objected to Baltimore fix 
ing a charge of one-eighth of a cent on corn passing through 
Baltimore. He admitted that Baltimore’s weighing and in- 
specting give her a reputation abroad that works to he: 
advantage, which was increased by the fact that the fees 
for that service are small. 

Philadelphia Makes Plea, 

New York rested her side of the port differential 
case Wednesday morning and, after C. S. Hamlin an 
nounced that Boston wished to be placed on the same 
plane as Baltimore, Philadelphia began the presentation 
of her side, George Stuart Patterson, attorney for the 
Pennsylvania, leading by the introduction of DeWitt L 
Irwin, a grain exporter, and E. P. Bates, general freight 
agent for the Pennsylvania. They were put on after J. H. 
Crawford, traffic manager for the Delaware, Lackawanna 
& Western, had testified that the differential causes New 
York to lost flour business and business on the lower 
classes of commodities. He said that equalizing the rates 
would relieve some of the Montreal competition. He 
favors the elimination of the so-called differential, but 
opposes reduction of the New York rate. 


C. R. Lewis of the Big Four, testifying as to tonnage 
moving from Indianapolis, said that New York last year 
got 6.3 per cent of the grain and grain products, Phila- 
delphia, 22.9; Baltimore, 52.2 per cent; Newport News, 
17.7; Boston, nothing, and Montreal, 0.9 per cent. Mr. 
Eaton of the Erie was recalled to put in additional 
letters and telegrams showing the inability of that road 
to get business from Central Freight Asscciation ter- 
ritory, especially grain for New York in competition 
with the lower rate ports. 


The representatives of those roads are all of the 
opinion that the difference should be cut out, but they 
were not specifically prepared to say the lower rates 
should be increased. Mr. Crawford said he had heard 
it intimated that his superiors in the management think 
that that is the solution. When Mr, Patterson began 
examining Mr. Bates he assumed that that was the posi- 
tion taken by the three roads mentioned. He framed 
a question on that assumption and brought out a protest 
from Mr. Fairchild that caused him to reframe his 
question, notwithstanding the fact that Commissioner 
Clark, the. only Commissioner present to-day, made a 
statement of his understanding of the testimony that 
agreed with Mr. Patterson’s. Special Examiner C. F. 
Gerry took the place of the Commissioners unable to 
be present. 2 

Mr. Bates, in answer to questions by Mr. Patterson, 
said that the rates to the outer ports are not, properly 
speaking, differentials under New York, but merely the 
rates which apply to them under the New York-Chicago 
seale, and the difference is justified by difference in 
distance, bulk of freight, volume and every other con- 
sideration properly taken into account in the fixing of 
a rate. 
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As a transportation man he cannot agree with the 
representatives of the other roads introduced by New 
York that the differential, so-called, should be eliminated, 

Mr. Irwin said there are two other grain exporters 
in Philadelphia as against about seven or eight times 
that number of exporters in New York. Regular steam- 
ship sailings is one of the advantages New York has 
had. One of Philadelphia’s disadvantages, not generally 
known, is the fact that Philadelphia grain men, when 
they find it necessary to hedge, must deal in New York 
or Chicago option markets. 

“Wipe out the differential and you wipe out the 
competition of the outer ports,’ declared Mr. Irwin, 
“and you concentrate the business at New York.” 

Witness testified that Philadelphia depends largely 
upon tramp steamers. He said that old-fashioned cargo 
shipments, one consignor to one consignee, are a thing 
of the past; that the tramps are taking consignments 
from different consignors, much the same as berth 
ships, such as furnish the service for Philadelphia, 

In answer to questions by Mr. Hamlin, Boston’s 
attorney, Mr. Irwin said that grain all-rail costs one 
cent more in New York than Philadelphia and three- 
tenths more lake-and-rail, but the price delivered abroad 
is the same. In other words, the ocean carriers absorb 
the differential. He said that ships naturally seek 
the ports where they have the smallest amount of 
“slack” or inland differential, to absorb. He expressed 
the belief that it is necessary for the Philadelphia ship 
lines to add a cent to the ocean rate to pay the cost 
of coming up the Delaware River. He admitted it 
would be natural for a steamship line to try to absorb 
an inland differential, whether there was a greater cost 
or not. 


“Do you think the stevedore cost at Boston is a 
fixed and stable quantity?” asked Commissioner Clark 
after Mr. Hamlin had tried to persuade Mr. Irwin that 
Boston pays higher stevedore rates. 

“Tt isn’t now,” laughed Mr, Hamlin, “but the indi- 
cations are that it will be higher.” 

“T guess we'll all admit there is water enough for 
the ships that go to Philadelphia,” suggested Commis- 
sioner Clark, after Messrs. Hamlin and Irwin had passed 
over the question as to whether Philadelphia has or 
has not a good channel. 

In answer to questions by Mr. Fairchild, attorney 
for New York, Mr. Irwin said that Boston should have 
a differential if that is necessary for her to maintain 
her steamship lines. 

“Would it be any damage to you personally to 
have the New York rate reduced to the Baltimore 
figure and thereby give you the benefit of the frequent 
and fast sailings from New York?” asked Mr. Fairchild. 

“I'd have to move to New York,” said Mr. Irwin, 

“That would be a hardship, wouldn’t it?” asked Mr. 
Patterson. 

A little later, in answer to one of Mr. Hamlin’s 
questions, Mr. Irwin said he would have to move to 
Boston. 

“That would be worse, wouldn’t it?” asked the 
New Yorker. 


Recall Rebate Days, 
Admission that rebates were freely paid up to the 
enactment of the Elkins law in 1903 was frankly made 
in the hearing Tuesday afternoon, the witness making 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 175 


the exhibition of frankness being F. F. Kneeland, of 
Power, Son & Co., New York grain exporters. He did 
not volunteer the testimony on that point, but answered 
questions by Commissioner Clark. Mr. Kneeland said 
that ‘prior to the passage of the anti-rebate law the 
carriers looked upon transportation as a commodity, to 
be sold to the individual buyer at the best price the 
seller could get. The published rate was merely a 
guide for the agent in the event he did not find it 
necessary to cut under it to get business. Since the 
collection of the published charge the New York ex 
porters have been feeling the effect of the differential 
enjoyed by the outer ports. 

“We have found by experience that Baltimore, by 
reason of the differential, is able to undersell us until 
her freight space is all gone,” said Mr. Kneeland, whose 
testimony on that point corroborated that of Mr. Warner, 
who said Baltimore skims the cream of the business 
unti! she cannot attend to more. Then the New York 
man gets a chance to sell his grain until sucn time as 
Baltimore is prepared to send forward more, He said 
this condition is particularly true with regard to corn. 

He said that when steamship rates are high Balti- 
more is able, by reason of the differential, to get the 
business. When they are low her profits are just that 
much greater. Until a year ago, Mr. Kneeland said, the 
ocean rates were abnorally low. Since then they have 
been on a basis that warranted Mr. Kneeland, according 
to his assertion, to call their earnings illegitimate. He 
sald that at certain seasons of the year Baltimore is 
able to undersell New York by a margin even greater 
than the differential. He pointed to the fact that Balti- 
more has 800,000 bushels of wheat in storage now as 
evidence that Baltimore has an advantage, else she could 
not hold wheat waiting for a better market. 


Under Commissioner Clark’s questioning the witness 
said he did not agree with another witness, who said 
that the steamship companies absorb the differential. 
He said that the differential works for the benefit of 
the outer ports at all times, especially in times of very 
high or very low steamship rates. 

W. E. Eaton, western traffic manager of the Erie, 
was recalle@ to the stand to put in evidence letters 
from agents and solicitors saying that they could not 
get business for New York because of the differential. 


Wednesday Afternoon Hearing. 


At the afternoon session Mr. Bates resumed the 
stand, and, under examination by G. S. Patterson, devel- 
oped the fact that he believes the export business of 
the country should be distributed among the various 
ports, and as an aid to this there must be differentials 
as against New York, to which should be added the 
element of railroad competition. He offered in evidence 
statistics of the Pennsylvania Railroad, from which it 
appeared that for the years 1904-8 the percentage of 
New York’s share of the exports at the Atlantic ports 
was 72.47 per cent, and at all ports 58.89 per cent, 
whereas in 1911 the figures were 61.29 and 77.58 per 
cent, respectively. Philadelphia’s share of the Atlantic 


ports trade in 1904-8 only averaged 8.23 per cent, and 
of all ports 6.68 per cent, and in 1911 it had increased 
to 7.21 per cent and 5.74 per cent, respectively; like- 
wise, with reference to Baltimore, the share of the At- 
lantic port trade for 1904-8 only averaged 6.86 per cent, 
decreasing in 1911 to 5.50 per cent; whilst of all ports 
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there was a decrease from 5.58 per cent in 1904-8 to 
4.38 per cent in 1911. On the other hand, the exports 
from the Gulf ports have increased during the same 
periods from 14.7 per cent in 1898 to 20.35 per cent in 
1911. 

During the same period of years the flour trade of 
New York has remained stationery at 36.4 per cent; 
Philadelphia has decreased from 16 per cent to 10.7 per 
cent, and Baltimore from 15.2 to 9.9 per cent. 

He was cross-examined by Mr. Hamlin, who stated, 
in reply to a query from Commissioner Clark, that it is 
hoped that a result of this entire proceeding will be 
to keep steamship companies’ rates on, or at least near,a 
degree of stability. He developed from the witness that 
the differentials were established in 1877 by a contract 
between three of the railroads, and were made, so he 
said, on practical railroad methods of rate making. On 
the other hand, Mr. Hamlin said, they were established 
to equalize the ocean and rail rates to foreign ports, as 
appeared from the agreement, as between the four ports. 

It was stated by Mr. Hamlin that the percentage of 
grain in the eastbound trade in 1881 was 73 per cent of 
the total; but Mr. Bates declined to venture a guess as 
to the percentage it holds at the present time, as com- 
pared with all export tonnage, 

Mr. Bates thinks that in making export rates dis- 
tances and geographical conditions must be taken into 
consideration, and while he justified the differentials 
partially on the distance theory, he yet thinks that all 
surrounding circumstances must be taken into considera- 
tion; that the short line may make a rate and the longer 
line may be allowed to meet it if it so desires. 

Touching the grain trade, he said that from C. F. A. 
territory there is a 20c rate established, but not pub- 
lished, on grain, which is not scaled, whereas on grain 
moving through Chicago there is a reshipping rate, which 
is given on such grain as moves to and through Chicago. 
Taking up the question of grouping adjustments, not 
only distance and geographical facts must be taken into 
consideration, but competitive conditions as well. Phila- 
delphia and Baltimore are entitled to a lower rate by 
reason of distance, he said. 

Frank L. Neall furnished statistics for Philadelphia. 
Figures compiled from government sources were filed 
by him, showing in a graphic and startling manner the 
enormous proportion of the traffic which New York 
secures, notwithstanding the small differential against 
her, and the comparatively small percentage that trickles 
into and from the harbors of Boston, Philadelphia, Balti- 
more, Newport News and Norfolk. According to some 
of the figures, New-York in the past 52 years, beginning 
with 1860, secured 41 per cent of the export trade, Bos- 
ton 7 per cent, Philadelphia 5 per cent and Baltimore 6 
per cent. Of the import business, New York received 
64 per cent, Boston 9 per cent, Philadelphia 5 per cent 
and Baltimore only a little over 2 per cent. 

Mr. Neall’s tables also gave figures as to the amount 
of duties collected at the Atlantic ports during the past 
10 years. This table showed that for the fiscal year 
ended June 30, 1910, there was collected at New York 
the enormous sum $214,686,000; Philadelphia, $21,695,000; 
Baltimore, $4,315,000; Norfolk, $75,000; Newport News, 


. $316,000. Mr. Neall’s compilation also showed by state- 


ments from official sources how the Pennsylvania Rail- 
road Company upon ex-lake wheat, Buffalo to New York, 


and Buffalo to Philadelphia, for export in full cargoes” 





by tramp steamers, nullifies the differential rate of 
freight nominally accorded the port of Philadelphia under 
the rate accorded the port of New York. 

The permission granted the Canadian Pacific to file 
a transit-in-bond tariff providing for the transportation 
of wheat via Minneapolis and Duluth as via Fort Wil- 
liam was cited in the port differential hearing yesterday 
morning by D. O. Ives, witness for the Boston Chamber 
of Commerce, as indicating that Boston’s natural field, 
Canada, for drawing export wheat, is to be narrowed by 
reason of the fact that on this wheat the differentials 
will apply. 

“The question -before the Commission,” said Mr. 
Clark, by way of reply, “was as to whether this wheat 
should be allowed to pass through the United States, 
or whether it should be denied that privilege, with the 
result that it shall be a total loss. It was represented 
to the Commission that the Canadians have rot room for 
its storage, and it must be shipped via the United States 
or utterly lost.’ 

Mr. Ives hastened to explain that he did not intend 
to criticize the Commission for permitting the tariff 
to become effective on short notice, but merely to point 
out that the application of differentials, in this case, 
will be in defiance of the mileage rule, and will continue 
the discrimination claimed by him against Boston. 

Commissioner Clark called attention to a fact not 
generally known, that the Canadian Pacific and the Soo 
roads have filed a tariff, which will become effective in the 
statutory period, carrying an open rate on grain to the 
twin cities and Duluth, while the transit-in-bond rate 
will be on export wheat and oats only. 

Mr. Ives characterized the in-bond tariff as a bomb- 
shell, but Mr. Clark’s comments could not be construed 
as indicative of a belief on his part that the tariff is 
to be so regarded. His thought appeared to be that the 
open rate to the twin cities and Duluth is the matter 
about which the Boston people might have reason to say 
something. 

At the Thursday morning session Frank L. Neal! 
completed his testimony in behalf of Philadelphia, and 
H. E. Bellis was put on to make detailed explanation 
of some of the exhibits put in by Mr. Neall. He is the 
statistician who actually did the figuring. There were 
ro serious questions as to the accuracy of the statistics 
or as to the accuracy of the conclusions, wherefore Phila- 
delphia’s case was soon closed. 


Ives Opens for Boston. 


D. O. Ives, for the Chamber of Commerce of Boston, 
made the opening statement in behalf of Boston’s con- 
tention that the differential deprives her of business 
which she would receive were the railroads to make 
rates on exports and imports on the bases used by them 
in making other rates. The Boston contention, reduced 
to its final analysis, is that the difference in distance 
between the ports is not great enough to warrant the 
application of the differentials the railroads have estab- 
lished. 

He presented 20 exhibits, covering imports and ex- 
ports, so arranged as to show that Boston has been 
losing business on most of the items, while New York, 
and especially Baltimore, have gained, especially on 
Canadian grain. He pointed out that while Boston, the 
natural port through which Canadian grain might be 
expected to move, exported 5,000,000 bushels last year, 
Philadelphia exported 3,703,000 and Baltimore 2,200,000 
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bushels, which the Baltimore people in their cross-exami- 
pation referred to as infinitesimal. On exports of flour, 
the figures being to September 16 last, Montreal ex- 
ported 21.8 per cent, New York 41, Philadelphia and 
Baltimore 15 per cent each, and Boston only 6. He 
asserted that the ocean lines do try to equalize rates 
so as to make the through charge to competitive ports 
the same. He asserted that in nine years out of ten 
ocean freight room is a glut on the market and the port 
that has the lowest land rate gets the business. 

Under the direction of Mr. Hamlin, Mr. Ives entered 
into a discussion of the mileage basis of making rates. 
He pointed out that on classes and commodities, gen- 
erally speaking, rates from Chicago to all ports are the 
same, and from Mississippi River crossings to the Pacific 
coast the same is true. With that as a foundation, he 
entered upon a criticism of Mr. Bates’ assertion that the 
export grain rates were made on the New York-Chicago 
first-class rate basis, pointing out that, owing to the 
competition of the Illinois Central for business to gulf 
ports, particularly New Orleans, the rates-from Illinois 
points are not on that basis at all. 

“I think the Interstate Commerce Commission,” said 
Mr. Clark, “will take judicial notice of the fact that 
interstate rates from competitive points are not made 
on the mileage basis.” Mr. Ives explained that all the 
desired to show was that Mr. Bates’ testimony is not 
accepted by Boston. At Mr. Hamlin’s suggestion Mr. 
Ives called attention to the fact that the returns of the 
railroads on grain to New York are on the 10-cent basis 
on account of the three-cent lighterage charge. 

Mr. Ives’ 20 exhibits, he indicated, before the close 
of the morning session, furnish material enough to keep 
him on the stand for the rest of the day. Commissioner 
Clark, however, was giving indications of a desire to 
have the witness hurry over the parts of his testimony 
about which there is no dispute and to cut out the 
details as to rates, which can be ascertained from an 
examination of the tariffs. 


September Reports Show Gains 


Statements of freight car balance and performance 
for the month of September, 1911, as compiled from 
reports made to the committee on relations between 
railroads of the American Railway Association, show 
increases in all but one of the average performances, 
but the averages are slightly under those of one year 
ago. The only average which did not increase is 
“Average Ton Miles per Loaded Car,” that figure remain- 
ing the same as in the previous month. 

The average miles per car per day was 23.8 miles, 
an increase of .9 miles over August, 1911, but .4 miles 
under the average for September, 1910. 

“Per Cent of Loaded Mileage” increased from 69.6 
per cent in August to 71.2 per cent in September, an 
increase of 1.6 per cent. 

The “Average Ton Miles per Loaded Car Mile” re- 
mained the same (21.6) for August and September, 1911, 
but the “Average Ton Miles per Car Mile” and “Average 
Ton Miles per Car per Day” increased .4 and 18 ton 
Miles respectively. 

The average daily earnings for all cars on line in- 
creased from $2.39 in August, 1911, to $2.57 in September, 
1911, and the same item, excluding surplus cars, increased 
from $2.61 in August, 1911, to $2.72 in September, 1911. 
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Carrier’s Agent Quoting Water Rates Erroneously. 


Georgia.—“The general freight agent of a responsible 
railroad company, who also acted as foreign freight 
agent of his road, quoted us an ocean rate from the 
port served by his road; a considerable contract was 
taken by us on basis of this quotation. Full information 
was given relative to what the quotation was desired 
to cover, time of movement, etc. Nearly a month after 
our acceptance of this quotation, he advises inability 
to protect same, forcing us to pay higher freight rate. 
It appears quotation was made on his own responsibility, 
he éxpecting to have no difficulty in getting tonnage 
to take care of the movement, in which he failed, 
Would the railroad company in question be responsible 
for the loss suffered by us account of their general 
freight agent’s failure to use ordinary business precau- 
tion to protect themselves in making his quotation of 
ocean rate?” 


The rate in question applying to a shipment that is 
not governed by the Act to regulate commerce, the deci- 
sions of the United States Supreme Court to the effect 
that the published tariff controls, and that the lawfully 
published rate is the rate to be applied and collected 
on the shipment, notwithstanding the erroneous quota- 
tion of another and lower rate, and that no reparation 
or damages could be awarded, are not in point, and 
therefore the Interstate Commerce Commission would 
have no jurisdiction over the case you present. Redress, 
if any is recoverable, must be obtained in a court of 
competent jurisdiction. The matter of liability for dam- 
ages suffered by you through the agent’s error, depends 
solely upon the question as to whether an actual con- 
tract was made on the basis of the quoted rate, and 
whether the agent was the lawful agent of his railroad 
company for the purpose of making quotations on ocean 
shipments, and was acting within the scope of his duties. 
If so, and if an action for damages is maintainable, you 
could hold either the railroad company responsible as 
agent for the steamship line, or hold the latter responsi- 


ble as principal. 
* * a 


Tonnage and Competition Important Factors in 
Classification. 


Michigan.—“Kindly advise us why the first class 
rate from Detroit to Portland, Ore., is $3, and the rate 
from Portland, Ore., to Detroit is $3.70? We also find 
that on shipments from southern points the rate is higher 
to Detroit than from here.” 


Classification is generally adapted to the laws of 
trade. In the forming of classifications, tonnage or vol- 
ume and competition must be considered. No rule is 
more firmly founded in reason or more universally 
recognized than that “The greater the tonnage of an 
article transported, the lower should be the rate.” Com- 
petition is also an important factor in fixing classifica- 
tions. Such competition includes not only that between 
carriers, but also that of a commodity produced in an- 
other section. These two elements, and particularly that 
of competition, no doubt, are a controlling factor in 
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establishing higher west and south bound rates than 
those in the reverse direction. 


* * . 


Notice of Arrival of Goods by Carriers. 


New York.—“Kindly tell us in your next issue 
whether New York state law compels public carriers 
doing business in this state to issue notices in writing 
to consignee upon arrival of shipment. Also whether the 
New Hampshire and Illinois state laws differ in any 
respect from the New York state law.” ' 

The law of New York is that the carriers must 
notify the consignee of the arrival of the goods, and 
that the consignee has a reasonable time within which 
to remove them. Fenner vs. R. R., 44 N. Y., 505. In 
New Hampshire, while the law does not require actual 
notice to the consignee, yet it does allow him a reason- 
able time after the arrival of the goods to accept and 
remove them, during which the railroad continues, under 
its original liability, as common carrier. Moses vs. 
The R. R., 32 N. H., 523. In Massachusetts and Illinois, 
all that is required of railways is a safe deposit of the 
goods upon the platform or in the warehouse of the 
road at the end of the transit, to await delivery to the 
consignee, and that from the time of such deposit, the 
liability of the railroad is changed from that of common 
carrier to warehouseman. Barron vs. Eldredge, 100 
Mass., 455; Porter vs. R. R. Co,, 20 Il., 407. 


Claims for Undercharges Not Subject to the Same Limi- 
tation as Claims for Overcharges. 


Texas.—“Kindly advise me with respect to the op- 
eration of the statute of limitations in connection with 
claims for undercharges which the railroad company 
may have against the shipper. Interstate Commerce 
Commission Conference Rulings, Bulletin No. 5, rules 
Nos. 16-156 and 314, appear to deal entirely with claims 
which the shipper may have against the carrier; rulings 
10 and 220-J appear to contemplate the same nature of 
claims. The question in hand deals with an interstate 
shipment which moved in July, 1907, under a prepaid 
bill of lading. Shipment was delivered to consignee 
without collection of charges. Now comes the origi- 
nating carrier with statement to the effect that it was 
the intention to collect charges from the shipper, but, 
through error or oversight, this was neglected and ship- 
per declines to pay, claiming that records have been 
destroyed and they are unable to verify correctness of 
the claim, consequently claim for payment of charges is 
made against consignee.” 


A carrier may demand payment of freight charges 
from either the consignor or consignee, as either is 
liable in the discretion of the carrier. The law re- 
quires the carrier to assess, and the consignor or con- 
signee to pay, the published rates for transportation by 
the carrier. There can be no waiver on the part of 
a common carrier of its right to collect its tariff rates. 
When not prepaid in full, this charge is like any other 
simple debt—payable on demand within a period not 
barred by the statute of limitations of the place wherein 
the action might be brought. Therefore, if the claim 
is due in Texas, and action thereon maintainable in 
that state, the statute of limitations governing simple 
debts in Texas will apply. Undercharges not being re- 
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coverable before the Commission, are not subject to the 
same limitations of time that are claims for overcharges 
before the Commission. It might be stated that the 
rulings you cite do refer to claims by carriers against 
shippers, and that rule 314 is particularly in point. 


* * * 


Carrier’s Duty in Protecting Goods From Cold, 


Colorado.—“Can we collect from the railroad for a 
carload of cheese which was frozen in transit, the cheese 
having been placed in refrigerator car, and the same 
lined with paper, the shippers taking every precaution 
they could to protect the cheese? Don’t you think that 
if extreme cold weather was in effect after the cheese 
was delivered to the railroad that they should have taken 
the precaution of warming the car in some way? 

All that can be required of a carrier to guard against 
the exigencies of such weather as may reasonably be 
expected at the particular season of the year and 
latitude during which the shipment moved, is to provide 
such vehicles as will ordinarily carry the goods of the 
particular kind, reasonably safe. The carrier is no 
guarantor of the safe delivery of the goods under all 
circumstances and conditions. If very cold weather 
could likely be expected at the time and place of ship 
ment, and the selection of a refrigerator car properly 
equipped was no safeguard against the same, it might 
be presumed that the consignor knew such facts, and 
was willing to take the risk of injury from cold weather. 


Contractors Not Entitled to a Division of Through Rate 
on Material Transported for Use by Railroad. 


Texas.—‘Am I to understand that I am entitled to a 
division of the through rate, when doing business with 
a contractor that is using the material for the con- 
struction of freight houses for a railway company? For 
example, the writer gets in touch with a contractor 
who has a contract to build freight depots for a railway 
company, and gets the contract to furnish the material, 
and buys same from a mill, and has the mill bill the 
material direct to the ultimate destination, is the carrier 
using the material only to charge me with the division 
of the through freight rate?” 

Under rules 208 (c) and 225, Conference Rulings, 
Bulletin 5, you would not be entitled to any free or 
reduced rate over the lines using material in construction 
work unless you had made such an arrangement with the 
earrier direct, and it was a part of the contract for 
furnising such material. Even this broad view of the 
matter was materially narrowed by the decision of the 
Interstate Commerce Commission in Beekman Lumber 
Co. vs. St. Louis & S. F. R. R. Co. et al., 21 I. C. C. 
Rep., 270, wherein the following matters are stated: 
“Carriers buying what will ultimately become company 
material, contract with shippers located off their lines 
and agree that if the vendor will bill the shipment 
beyond a designated junction point, where their own 
lines and the lines of the initial carriers meet, that, of 
the joint through rate, the purchasing carrier will absorb 
its own division, the shipper assuming only that portion 
of the joint through rate which accrues to the initial 
carriers as their division of the rate up to the junction 
point designated in the bill of lading, Contracts pro- 
viding for such rates held to be in violation of law.” 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Alexandria Barrel Co. vs. C., R. L. & 


P. et al. (4616). 

Complainant alleges that the rate 
of 39 cents per 100 lbs. from Alex- 
andria, La., to Texas common points 
and points in Houston-Galveston 
Group, as charged by defendants on 
tight barrels, is excessive, unreason- 
able and unjust and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation and to put in force a 
rate not to exceed 22% cents per 
100 Ibs. to Texas common points, 
and the rate not to exceed 18 cents 
per 100 lbs. to points in Houston- 


American Lumber & Export Co., 


The, vs. Sou. Ry. (4624). 
Complainant alleges that the rate 
of 29144c per 100 lbs., as charged 
by defendant, on lumber from Mo- 
bile, Ala., to Morristown, Tenn., is 
excessive, unreasonable and _ un- 
just, and prays that after due hear- 
ing and investigation defendant be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks repa- 
ration in the sum of $59.54. 
Galveston Group to Alexandria, La. 


Arcade Mfg. Co., The, vs. P., C., C. & 


St. L. and C., M. & St. P. (4612). 

Complainant alleges that rate 
charged by defendants on glass tum- 
blers from Dunkirk, Ind., to Free- 
port, Ill., of 41 cents per 100 pounds 
is excessive, unreasonable and un- 
just, and that a just and reasonable 
rate should not exceed 36 cents per 
100 pounds. 

Complainant prays that after due 
hearing and investigation defendants 
be made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $3.77. 


Jeffreys, S. E., vs. Tex. & Pac. et al. 


(4621). 

Complainant alleges that on June 
20, 1911, he purchased at Big 
Springs, Tex., six adult and one in- 
fant ticket to Carpenterville, IIL, 
charges assessed and collected be- 
ing $213.30. Complainant alleges 
that a just and reasonable charge 
should not exceed $196.30 and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation and asks 
reparation in the sum of $16.51. 


Kessler, Julius, & Co. vs. L. & N. 


(4620). 

Complainant alleges that rate of 
75 cents per 100 lbs. on whiskey in 
glass from Athertonville, Ky., to 
New Orleans, La., and Mobile, Ala., 
is excessive, unreasonable and un- 
just and prays that after due hear- 


ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates and for such fur- 
ther orders as Commission may con- 
sider complainant entitled to. 


Kulzer, J. C., vs. Gt. Nor. et al. 


(4625). 

Complainant alleges that the 
rate charged by defendants on a 
consignment of lumber from Val- 
ley. Wash., to Cheyenne, Wryo., 
and thence to Wheatland, Wyo., is 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola- 
tion, and asks reparation in the 
sum of $59.36. 


McLaughlin, Jas. J., vs. Tex. & Pac. 


and St. L., I. M. & S. (4614). 

Complainant alleges that rates 
charged by defendants on kegs from 
Endora, Ark., to New Orleans, La., 
are excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and for such further or- 
ders as the Commission May con- 
sider complainant entitled to. 


Newman Lbr. Co., J. J., vs. Miss. 


Cent. (4627). 

Complainant alleges that rates 
charged by defendant from McCal- 
lum and Sunroll, Miss., to St. Al- 
bans, Vt., on 12 cars of lumber 
were excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defendant 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $1,216.05. 


Phillip & Allsebrook vs. C., M. & St. 


P. and Union Pac. (4619). 

Complainant alleges that on Dec. 
9, 1909, it shipped from Moline, II1., 
to Lupton, Colo., a consignment of 
agricultural implements and pas- 
senger vehicles, charges assessed 
and collected being $219.70, based 
on a rate of 8414 cents per 100 Ibs. 

Complainant alleges said rate to 
be excessive, unreasonable and un- 
just, and prays that after due hear- 
ing and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates and asks reparation in the 
sum of $27.30. 


Portner Brewing Co., The, vs. Sou. Ry. 


(4613). 

Complainant alleges that - rates 
charged by defendant on empty beer 
carriers returned from points in Vir- 


ginia and Carolina territory to Alex- 
andria, Va., were excessive, unrea- 
sonable and unjust, and prays that 
after due hearing and investigation 
defendant be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $256.57. 


Ream, Charles, vs. Sou. Pac. et al. 


(4622). 

Complainant alleges that on Oct. 
14, 1909, it shipped from Richmond, 
Va., to Los Angeles, Cal., one car- 
load of emigrant movables, to- 
gether with 12 chickens, charges 
assessed and collected on ship 
ment being based on a rate of 
$1.20 per 100 Ibs. Complainant al- 
leges that he accompanied car to 
El Paso, Tex., but was there com- 
pelled to leave car and purchase 
a ticket from El Paso, Tex., to 
Los Angeles, and further, that on 
arrival at Los Angeles, Cal., his 
shipment was held by defendant 
until he paid first class passenger 
fares from Richmond to El Paso. 
Complainant alleges that the sum 
of $83 as collected by defendant 
was excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges and to pay reparation in 
the sum of $83. 


Slider, Edw. T., vs. Sou. Ry. and St. 


Ss. A. L., A. C. L., Sou. Ry., C. & 
O. and R. F. & P. (4611). 
Complainant alleges that the 
switching charges assessed by de- 
fendants at Richmond, Va., are ex- 
cessive, unreasonable and unjust 
and result in an increase on class 
and commodity rates from and to 
the city of Richmond, Va., and 
various interstate points. Com- 
plainant further alleges that these 
switching charges subject complain- 
ant’s association and persons doing 
business in the city of Richmond 
to an undue prejudice and disad- 
vantage and favor shippers situ- 
ated at various competitive points, 
namely, Norfolk, Va., Louisville, 
Ky., and Cincinnati, O. Complain- 
ant prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said viola 
tion, to put in force more reason- 
able and just switching rates and 
regulations, and asks reparation in 
such sum as the Commission may 
consider complainant entitled to. 


Sleider, Edw. T., vs. Sou. Ry. and St. 


L. S. W. (4615). 

Complainant alleges that the rate 
of 30 cents per 100 pounds on hay 
from DeWitt, Ark., to New Albany, 
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Ind., is excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defendants 
be made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $18.30. 


Stahlberg, Wm. J., vs, C. & EB. I. (4623). 


Complainant alleges that the re- 
fusal of defendant to transport a 
consignment of coal from Jackson- 
ville, Ind., to Iron Ridge, Wis., on 
the grounds of a scarcity of cars, 
puts complainant to a great incon- 
venience and disadvantage, and re- 
sulted in a loss of $58.02. 

Complainant prays that after due 
hearing and investigation defend- 
ant be made to answer such 
charges, to cease and desist from 
said violation, and asks reparation 
in the sum of $58.02. 


Steward & Clark Mfg. Co., The, vs. 


A. T. & S. F. et al. (4617). 
Complainant alleges that the dou- 
ble first class rate, as charged by de- 
fendants on speedometers from Chi- 
cago, Ill., to San Francisco and Los 
Angeles; Cal., is excessive, unreason- 
able and unjust, in view of the fact 





hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates and asks 
reparation in the sum of $174.45. 


Struck, Alfred, Co., The, vs. L. & N., 


Cc. R, lL & P. and N., C. & St. L. 
(4618). 

Complainant alleges that the third- 
class rate, as charged by defend- 
ants from Louisville, Ky., to south- 
ern and western points on interior 
house trim when shellaced, is ex- 
cessive, unreasonable and unjust, in 
view of the fact that interior house 
trim, in the white, takes the fifth 
class rate; complainant further al- 
leges that it is necessary to shellac 
interior house trim in order to pre- 
serve same while in transit and that 
this process of shellacing does not 
make it a finished product. 

Complainant prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates and asks 
reparation in such sum as Commis- 
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Oklahoma City, Okla., and Chatta- 
nooga, Tenn. 


Town of Martinsville, Va., The, vs. 


Norf. & West. and Danville & West. 
(4628). 

Complainant alleges that rate of 
$2 per ton on coal from mines at 
Bluefield, W. Va., and adjacemt ter- 
ritory to Martinsville, Va., is excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and 
investigation defendants be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force a rate not to exceed 
$1.50 per ton, and for such further 
orders as Commission may con- 
sider complainant entitled to. 


Waverly Oil Works vs. Pa. Co. and 


M., St. P. & S. S. M. (4626). 
Complainant alleges that the rate 
of 25% cents per 100 Ibs. on petro- 
leum and its products, as charged 
by defendants, from Pittsburg, Pa., 
to Oshkosh, Wis., is excessive, un- 
reasonable and unjust and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, to put in 





that thermometers and kindred arti- 
cles move under the first class rate. 


Complainant prays that after due shipped 


sion may consider complainant en- 
titled to on various consignments 
from Louisville, 


force more reasonable and _ just 
rates and asks reparation in the 


Ky., to sum of $365.93. 








Memphis Rejects Central Bureau 





Memphis, Tenn., January 26.—In terms as strong 
as the resolutions adopted some months ago at New 
Orleans, bankers, shippers and cotton dealers at a meet- 
ing held here this week rejected the Central Bureau 
plan for the validation of cotton bills of lading, 


The meeting was called to hear H. Kern, chairman 
of the Liverpool cotton bills of lading conference com- 
mittee, and James H. Simpson, secretary of the European 
bankers conference committee, speak on the Central 
Bureau plan. They were accompanied by their New 
York representatives, Charles S. Haight, and the three 
of them were the only advocates of the plan at the 
meeting. Sol Wexler, vice-president of the Whitney 
Central National Bank of New Orleans, gave assurance 
that if the Central Bureau should be abolished, the 
American Bankers’ Association would draft a substitute 
plan from which the features regarded as objectionable 
would be eliminated, but affording equal safeguards to 
the foreign buyer of cotton. A committee was appointed 
to meet the foreign’ representatives to arrange, if possi- 
ble, another plan. The resolutions adopted read as 
follows: 


“While members of the conference deplore losses 
entailed by fraudulent practices by two cotton firms in 
the recent past, and although they declare in favor of 
and will render active support to any and all reasonable 
reforms in the methods of billing and forwarding cctton, 
still the Central Bureau plan in question is hereby con- 
demned as being repugnant to sound business principles 
in that it proposes to invest bills of lading with a status 
entirely independent of considerations of the character 
and solvency of the shipper; discriminatory in that it 
tmposes burdens and hardships upon the cotton exporters 
and possible costs upon the cotton producers, from all 


of which the producer and shipper of every other com- 
modity is free, and futile in that the fiat of the Central 
Bureau certifying to the one virtue of genuineness of 
signatures would place irresponsible and dishonest ship- 
pers in a position of vantage from which they could 
practice a multitude of collateral irregularities pregnant 
with greater injury to the cotton trade than the isolated 
danger of forgery.” 


It is contended that the remedy lies in the more 
careful and discriminating business methods by both 
carriers and buyers. The resolutions absclve the Liver- 
pool representatives of intention to reflect on the in- 
tegrity of southern cotton exporters, but it is held the 
Central Bureau constitutes such a reflection. 


Court Has Southeastern Case 


THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 26.—The United States 

Supreme Court has taken under advisement the Chat- 

tanooga rate case after receiving eight briefs and hear- 
ing arguments from four lawyers. 


When Chief Justice White called on Francis B. 
James to proceed with his argument on behalf of the 
shippers, Winfred T. Denison, assistant attorney-general, 
arose and said that the defendants would like leave of 
court to be heard by three lawyers. The chief justice 
asked him who they were, and he said that he would 
speak for the Department of Justice, P. J. Farrell would 
make an argument for the Interstate Commerce Com- 
mission and R. Walton Moore would be heard for the 
Cc. N. O. & T. P. Ry. Co. The chief justice asked him 
how many lawyers would appear for the shippers, and 
he said one. A twinkle came into the eyes of the chief 
justice, and when Mr. James began his address to the 
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court the chief justice remarked that the other side was 
putting up rather a big array of counsel. Mr. James 
responded in the same vein, and said that, owing to 
the numerous briefs filed on the other side and the 
great number of lawyers it seemed necessary to call in to 
meet the shippers’ case, afforded him an opportunity to 
apologize to the court for the “Encyclopedia of Law” 
he had filed under the title of “Brief,” and that with all 
the briefs filed on the other side, there were so many 
gaps in the way of cases they did not cite, it was neces- 
sary for him to cite the numerous authorities the other 
side had omitted, and that he feared, before the case 
was ended, there would be a deserted courtroom and that 
the effect of the arguments and briefs might well be 
likened to the rhyme: . 

“The lawyers stood on the judicial deck, 

Quoting cases by the peck, 

When all but they had fied.” 


Mr. Denison’s argument followed the lines of his 
brief, in which he raised three points. His first point 
was, that no principle of law required the Commission 
to determine the reasonableness of rates exclusively with 
reference to the cost of transportation by the shorter 
route, and that, on the contrary, it was the duty of the 
Commission not to exclude other things from considera- 
tion. In support of this point he cited Texas & Pacific 
Railway Co. vs. I. C. C., and I. C. C. vs. C. R. 1. & P. 
Ry. Co., commonly known as the Burnham-Hanna-Munger 
case. His second point was, whether the Commission in 
determining the reasonableness of a rate should adopt 
the policy of a “bee line,” is a legislative, not a legal, 
question. He urged that it was a legislative question, 
because of long continued practice of the Commission, 
undisturbed by Congress. His third point was that the 
Commission, having considered all the conditions, that its 
conclusion was a pure conclusion of fact and not review- 
able. 

P. J. Farrell made an elaborate statement as to his 
theory of the case, and contended that the court had no 
jurisdiction, and elaborated on and emphasized the points 
made by Mr. Denison with vigor and incisiveness. 


R. Walton Moore, as counsel for the C. N. O. & T. P. 
Ry. Co., presented the most elaborate brief and argu- 
ment for the defendants, raising many points and citing 
numerous cases. He contended strongly for the “weak- 
roads” argument, and claimed that from the annual 
report first issued by the Commission down to the Spo- 
kane Case, the Commission had consistently enforced 
the “‘weak-roads argument,” and as Congress had not, 
in amending the Interstate Commerce Act, in 1906 and 
in 1910, abrogated the “weak-roads argument,” it was 
to be presumed that Congress, had acquiesced therein, 
and the courts should not abrogate the same. Mr. Moore 
urged that the court had no jurisdiction because the 
Commission had given the shipper some relief, and that 
the order of the Commission was therefore a negative one, 
and, further, that in case 773 a shipper’s association was 
not authorized to appear as complainant in a United 
States court to annul an order of the Commission, and 
that in case 774 a shipper had only a right to bring an 
action before the order took effect, and that the language 
of the statute “at any time” should by construction be 
limited. 

Mr. James elaborated upon the question of jurisdic- 
tion. In answer to a question by Justice VanDevanter 
as to whether the statute gave the railroads alone the 
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right to attack an order, Mr. James responded that “a 
shipper has equal rights with a railroad corporation to 
bring a bill in equity to annul an order of the Interstate 
Commerce Commission.” He pointed out that the right 
of a carrier or shipper to file a bill in equity to enjoin 
an order of the Commission exists independent of and 
does not arise out of any statute, citing in support there- 
of the Peavey Elevation case. He next argued that the 
Interstate Commerce Act gave the United States court 
exclusive jurisdiction of such actions and took away 
the divided jurisdiction between state and federal courts 
where the amount involved was less than $2,000. He 
then pointed out that the word “against” as used in the 
statute did not mean “against” in the sense of being 
adversary to the railroad corporation, but as touching 
or concerning the carrier, and cited the case of Sea- 
bright vs. Seabright, where it was held the word “against” 
meant merely as having opposing interests. He then 
argued that, as the right existed independent of statute 
and the statute having conferred jurisdiction on the 
United States courts to hear and determine, the statute 
very properly prescribed the venue. He then argued that 
to give a railroad corporation a right to bring an action 
to annul an order of the Commission and to deprive 
a shipper of a similar right would render the statute 
unconstitutional as not being due process of law and 
as denying the equal protection of the law. He further 
argued that an application for rehearing was not the 
sole or an adequate remedy. Coming to the merits of 
the case, he pointed out that the term “just and reason- 
able rates’ were not used in a popular sense but used 
in a well-understood legal sense as meaning just and 
reasonable, having regard to the service rendered by 
the carrier performing it, and in support of this propo- 
sition cited the Willamette Valley case. 


Taking up the “weak-roads” argument, he pointed 
cut that from .the first report of the Commission down 
to the most recent utterances of that body, before the 
case at bar, the Commission never had, in fact, applied 
the “weak-roads” rule in a manner as might be implied 
from isolated sentences, but, on the contrary, it was 
limited to traffic and transportation circumstances and 
conditions between two common termini, and a common 
rate was only applied under substantially similar traffic 
and transportation circumstances and conditions. 


It was pointed out that this was the meaning of 
Judge Cooley in the first annual report, and these were 
the precise facts in the numerous cases cited by Mr. 
Moore. Mr. James pointed out In the Matter of Proposed 
Advances in Freight Rates, which is usually cited as the 
leading case in support of the “weak-roads” arguments, 
Commissioner Prouty confined himself to the Pennsyl- 
vania and New York Central, two strong lines, and 
expressly declined to examine the condition of the weak 
lines, and held that the weak lines must either give a 
common or lower rate with the strong lines or get none 
of the tonnage. Mr. James also pointed out that in the 
Spokane case Commissioner Prouty confined himself to 
the Great Northern and the Northern Pacific, two strong 
lines. Mr. James contended that an examination of all 
the cases decided by the Commission down to the case 
at bar, the Commission confined itself to the roads be- 
tween the two termini and confined itself to the strong 
lines, and Only applied a common rate under substan- 
tially similar traffic and transportation circumstances 
and conditions. Mr. James contended that, properly 
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analyzed, all these cases, when considered in connection 


with the facts involved, were sound, and therefore there 
Was no necessity for an amendment of the Act to regu- 
late commerce. 

Mr. James then pointed out that the case at bar was 
a radical departure from all limitations imposed in the 
weak-roads argument from all previous decisions of the 
Interstate Commerce Commission, because in the case 
at bar the Commission did not confine itself to the two 
termini, Chattanooga and Cincinnati, or the application 
of a common rate to the section between the two points. 
He argued that, on the contrary, the Commission found 
a common rate for over 5,000 miles main line, and 
numerous unprofitable branches of the L. & N. Railroad 
and the N. C. & St. L. Railroad, whose earnings were 
dragged down from $26,000 a mile in the section in- 
volved to between $10,000 and $11,000 beyond the section 
involved, and applied this common rate to the section 
involved. Mr. James contended that this was an arbi- 
trary action, and while it might be called just and rea- 
sonable in a popular sense, it was not just and reason- 
able in the legal sense as meaning just and reasonable, 
having regard to the service rendered or to be rendered 
by the C. N. O. & T. P. Ry. Co., the carrier performing 
the service. 


Orders General Rate Inquiry 





Ottawa, Ont., January 26.—A general investigation, 
with a possible widespread reduction in freight rates 
in effect in the western provinces, has been ordered 
by the board of railway commissioners. 

The order reads as follows: 

“Whereas, As many general complaints and peti- 
tions have been made to the board against the existing 
freight rates charged by the railway companies oper- 
ating in Canada west of Lake Superior, and the board 
had been delaying the consideration thereof until the 
final determination of the Regina rate case; and 

“Whereas, The Supreme Court of Canada on the 
6th day of December, ultimo, dismissed the appeal 
of the Canadian Pacific and Canadian Northern rail- 
way companies from the order of the board, No. 12150, 
dated the 10th day of December, 1910, in the matter 
of the application of the city of Regina (above referred 
to) requiring the discriminations in favor of points in 
the province of Manitoba, and against points in the 
provinces of Saskatchewan and Alberta, to be removed 
by requiring the class freight rates from Port Arthur 
and Port William, and points east thereof, to the said 
points in Saskatchewan and Alberta, and the said de- 
cision having left the board free to undertake a wider 
inquiry; and 

“Whereas, As the tolls of the railway companies 
operating in the province of British Columbia are al- 
ready the subject of inquiry by the board upon the 
complaints of the Vancouver Board of Trade and the 
United Farmers of Alberta, and 

“Whereas, The board is empowered by the act 
upon its motion to hear and determine any matter or 
thing which, under the act, it might inquire into, hear 
and determine, upon application or complaint; 

“Therefore it is declared to be advisable that: 

“(1) A general inquiry be at once undertaken by 
the board into all freight tolls in effect in the provinces 
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of Manitoba, Saskatchewan and Alberta and in the 
province of Ontario, west of and including Port Arthur 
and Fort Wilson, with the view that in the event of 
its being determined that the said tolls, or any of them, 
are excessive, and the same shall be reduced, as the 
board may determine. 

“(2) A’ sitting of the board will be held at the 
city of Ottawa on Tuesday, the i5th day of February, 
1912, at 10 a. m., to consider the procedure upon the 
said inquiry and give directions with reference thereto.” 


Yoakum for Readjustment 





St. Louis, Mo., January 26.——Remarks made by B. F. 
Yoakum, chairman of the Frisco board, during an ad- 
dress before the Business Men’s League are hailed as 
an opening wedge in aid of the shippers in the long- 
drawn-out controversy over coal rate differentials. 

Mr. Yoakum spoke on the “Relation of the River 
and Agricultural Development to St. Louis,” but di- 
gressed long enough to say: 

“There is another question that is of particular 
interest to St. Louis—one that has been discussed and 
agitated for a long time—that is the rates on coal to 
St. Louis. 

“IT have discussed this matter fully with Mr. Winchell 
and other executive cfficers. There is no doubt there 
should and must be a readjustment of the differentia) 
now existing between the rates on coal to East St. Louis 
and to St. Louis. The Frisco lines pledge you their 
continued activity in this matter until a substantial and 
fair reduction in the differential should become an ac- 
complished fact. 

“The method of bringing this around, and what will 
be a fair ccal rate differential as between the two 
cities, I am not prepared to discuss. But I voice the 
feeling of our people in saying an adjustment should be 
made at the earliest practicable date, which will result 
beneficially to manufacturers and domestic users of 
coal in St. Louis. This must be arrived at through con- 
ferences of all concerned, and through some concessions 
and some sacrifices of opinion as well as of earnings.” 


Cold Lowers Car Surplus 

The cold weather has had the effect of reducing 
the number of idle cars reported within the past few 
weeks. This is the announcement made in the latest 
fortnightly bulletin, No. 111-A, issued by the committee 
on relations between railroads of the American Railway 
Association. The report follows: 

“The total car surplus for the period ending Janv 
ary 17, 1912, is 102,479 cars, as against a total of 
142,316 cars on January 3, 1912, a decrease of 39,837 car: 
This decrease is obviously due to the cold weather. 

“The total coal car surplus reported on January ° 
1912, was 64,719 cars, while the report of January 17, 
1912, shows a total of 42,770 cars, a decrease of 21,949 
cars, or about 65 per cent of the total decrease for the 
pericd covered by this report, 

“There are also decreases reported in box and _ mis- 
cellaneous cars, the former decreasing 13,034 cars and 
the latter 5,128 cars. Flat cars show an increase of 
274 cars. 
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‘It will be noted that the total car surplus 
has not been reduced below the figures reported as of 
December 20, 1911—88,646 cars. 

“The car shortage increased nearly 100 per cent, 
the total shorage for this report being 12,194 cars. 
The inerease in shortage is chiefly in box and coal 
cars, these two classes increasing 2,917 cars and 2,487 
cars, respectively, while increases of 81 cars and 331 
cars are reported in flat and miscellaneous cars.” 


SURPLUSES. 
, Coal, 
Date. of Box. Flat. Gondola Other Total. 
Roads. and Kinds. 
Hopper. 
Jan. 29) S088..00% 167 23,111 9,278 42,770 27,320 102,479 
Jan. s. 167 36,145 9,004 64,719 32,448 142,316 
Dec. 90, 3021....% 167 23,485 6,009 35,409 23,743 88,646 
Nov, 232 SORIA s.-- 169 10,531 3,684 12,346 16,498 43,059 
Oct. Si, Beede-s<s 161 7,166 3,861 12,148 16,131 39,306 
Sept. 27, 1911..... 160 12,372 3,844 19,543 22,623 58,382 
Aug. 13, 1914..... 166 37,912 4,161 34,190 31,737 108,000 
July FT weekees <c 172 46,675 5,213 62,689 35,856 150,433 
June 21,,1911..... 169 53,208 5,783 72,885 34,058 165,934 
May 24, 19%1..... 172 51,195 7,741 738,213 36,084 168,233 
April 26, 1911..... 168 55,052 9,573 85,351 39,548 189,524 
Mar. 29, 191T1..... 163 40,546 8,780 110,927 35,964 196,217 
Feb. 15, 1911..... 162 40,349 9,993 86,703 38,564 175,609 
Jan. 38, a081...+~ 154 38,529 9,362 45,795 28,613 122,297 
Dec. 21, 1910..:.. 165 16,453 5,258 17,649 22,658 62,118 
Nov. 28, 1910..... 152 12,368 3,506 7,249 19,943 43,066 
Oct. 26, 1910. .... 152 8,257 2,024 5,778 13,072 29,131 
Sept. 28, 1910..... 143 12,144 3,394 7,871 19,060 42,469 
SHORTAGES. 
No, Coal, 
Date. of Box. Flat. Gondola Other Total. 
Roads. and Kinds. 
Hopper. 

Jan.’ epee ace OT 8,870 185 2,575 564 12,194 
Jan. S2SBS. Ova 167 5,253 104 88 233 6,378 
Dec. 20, 1911..... 167 9,665 262 1,469 436 11,832 
Nov. 38, S981i.... 169 12,678 483 4,080 2,708 19,949 
Oct. 25, 19%1..... 161 14,9438 896 2,278 657 18,774 
Sept. 27, 1911..... 160 6,632 367 955 390 8,344 
Aug. "Times «08 166 1,319 417 1,866 228 3,830 
July I 3588...... 172 579 105 664 13 1,361 
June 21, 1911..... 169 1,667 500 54 543 2,764 
May 24, 1911..... 172 253 345 148 89 835 
April 26, 1911..... 168 91 320 2,003 104 2,518 
Mar. 26, 1992..... 163 384 376 11 559 1,330 
Feb. Bei sehoes.> 162 $10 346 236 550 1,942 
Jan. Je Bees. s 154 715 509 363 890 2,477 
Dec. 38 3088). .+s 165 4,998 1,016 3,124 1,567 10,705 
Nov. 238, 3988..:.. 152 7,305 1,191 4,230 1,947 14,673 
Oct. 26, 2980...-. 152 12,898 1,596 5,325 2,077 21,896 


Sept. 28, 1910..... 143 9,665 1,670 5,044 1,562 17,941 


GivenjTime on Long and Short Haul 





Springfield, Ill, January 26.—Railroads under the 
jurisdiction of the state railroad and warehouse com- 
mission have been given 90 days’ grace in which to con- 
tinue the present rates, which are in violation of the 
Illinois long-and-short-haul law. The commission has 
issued the following order on the subject: 

“No. 1139. 

“Atchison, Topeka & Santa Fe Ry. Co. et al. Ex Parte. 
“In the Matter of Applications for Relief Under the 
Long-and-Short-Haul Clause. 

“Now on this day come the petitioners in the above 
entitled cause and present to the commission their appli- 
cation for relief under the long-and-short-haul clause of 
the statute of the state of Illinois, and ask that the com- 
mission make an order therein, and the several railroads 
and other common carriers having presented their views 
to the commission in relation thereto, and the representa- 
tives of the Illinois Manufacturers’ Association, the Chi- 
cago Association of Commerce and other similar organ- 
izations having also presented their views to the com- 
mission in relation thereto, and the commission being 
advised in the premises: 

“It is therefore ordered by the commission that tne 
published joint rates of transportation between points 
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wholly within the state of Illinois, of two or more com- 
mon carriers, as in effect on January 1, 1912, may _re- 
main as the maximum charge for transportation over 
said route or routes for a period of 90 days from this 
date, at which time the commission will enter such an 
order as may be proper. 

“It is further ordered that a copy of this order be 
forwarded to the petitioners. 

“By order of the commission this 4th day of Janu- 
ary, 1912, dated at Springfield, Ill.” 


TO REHEAR CLASSIFICATION QUESTION. 


Jackson, Miss., January 26—President Sheppard of 
the railroad commission has announced that the new 
commission had decided to hold a rehearing of the 
whole freight classification plan, which has been agi- 
tated more or less aggressively for the past three or 
four months. The commission has decided to give a 
hearing to all interested—railroads, jobbers, boards of 
trade and others—on February 6, which is the date for 
the first regular meeting of the commission for that 
month. Meanwhile, under the last order of the com- 
mission, the Southern Classification No. 38 went into 
effect on January 15, and will remain in effect until 
rescinded or amended, following the meeting above re- 
ferred to. 


Express Case to Washignton 





Washington, D. C., January 26.—The express hearing, 
first scheduled to be held here in Washington, then changed 
to. New York, as against been set for Washington, the 
work to be done at the New Willard because all the 
available space in the Commission building on January 29 
will be in use. It is thought it will be necessary to use 
one of the largest rooms in the hotel for the purpose, 
possibly the big ballroom will be needed because of the 
great interest tha is being manifested. It is likely that 
iwo or three dozen newspaper correspondents will be 
at work on that inquiry, the interest outside of what may 
may be called technical circles being greater than in any 
hearing since those on the advanced rates. 

Frank Lyon, the attorney for the Commission, has 
gathered a mass of data and has submitted questions to the 
express companies, the results of which are likely to be 
complete baring of the innermost secrets of the express 
company business. 





TEXAS TAKES UP STEEL TRAP RATES: 
Austin, Tex., January 26.—A hearing will be held 
by the state railroad commission February 13 to con- 
sider a readjustment in carload rates on steel traps. 


OIL COMPANY FINED ON REBATING CHARGE. 

Buffalo, N. Y., January 26.—The Standard Oil Com- 
pany, convicted on the charge of accepting rebates on 
shipments of petroleum from Olean, N. Y., to -Burling- 
ton, Vt., has been sentenced to pay a fine of $55,000 
by Judge Hazel in the United States District Court. 
Following the sentence United States Attorney John Lord 
O’Brian, who conducted the prosecution in this case, 
moved that indictments in the suit against the Vacuum 
Oil Company, a subsidiary of the Standard Oil Company, 
be nol prossed. An order to that effect was entered, 
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Daniel J. Kenefick, who appeared for the defendants, 
Was unable to state whether an appeal would be taken. 
It is probable, however, that the Standard Oil Company 
will fight the conviction and fine to the United States 
Supreme Court. 


Tampa Fuel Case Heard 

THE TRAFFIC SERVICE NEWS BUREAU, 

COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 26.—Wharfage charges on 

coal at Port Tampa, Fla. were the subject_of investiga- 

tion by the Commission Monday when hearing in the 

case of the Tampa Fuel Company against the Atlantic 

Coast Line and other carriers was had before Special 
Examiner Silas H,. Smith. 


It appears that the tariffs on file specify that a 
charge of 40 cents per long ton is made and this ié 
stipulated as “covering the labor or legitimate expense 
involved in the movement of the traffic between shipside 
and cars.” An additional charge, however, of 25 cents 
is made on traffic handled for the complainant to “cover 
labor and cost of unloading from vessel.” In addition 
to attacking this charge, the fuel company also alleges 
discrimination in that no such charge is made on phos- 


phate shipments. Reparation in the sum of $6,793.74 is 
asked. 


R. Walton Moore appeared for the carriers and 
W. E. Lamb for the shippers. 


Special interest attaches to the proceedings because 
of the question of the jurisdiction of the Interstate 
Commerce Commission over terminal facilities operated 
by the carriers. The Commission has been conducting an 
investigation into these facilities on its own initiative. 


MAY REVISE SWITCHING RATES. 


St. Paul, Minn., January 26.—It is reported that 
officials of the Hill Lines and the St. Paul are prepar- 
ing to petition the state railroad and warehouse com- 
mission for a complete revision of ratés in the Twin 
Cities’ switching district. The petition, it is said, will 
not be ready before summer. 


Will Arbitrate Differentials 


New York, January 26.—Prospects for an arbitra- 
tion of the dispute between rail and water lines serv- 
ing Utah and Colorado via the southern Atlantic and 
Gulf ports are said to be bright as the result of a con- 
ference held here a few days ago. 


Lewis J. Spence, traffic director of the Harriman 
Lines, and H. B. Walker, president of the Old Dominion 
Steamship Company, have been appointed to select a 
committee of one or three to settle the question. The 
hope is expressed that Interstate Commerce Commis- 
sioner Clark may be persuaded to act as arbiter. 


The controversy over sea and rail differentials on 
traffic from the seaboard to Colorado has been long 
standing. A crisis was reached last spring, when lines 
having rail connections at the Gulf demanded a dif- 
ferential which should be 10 cents greater than that 
enjoyed by the differential routes working through the 
Virginia cities. To this demand the Virginia routes 
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refused to accede and countered the action of Colorado- 
Utah terminal lines in declining to further prorate by 
publishing lower proportionals to Mississippi River cross- 
ings. 

The Southern Pacific and Colorado & Southern 
served notice that, effective January 1, last, they would 
file tariffs from the Gulf ports 10 cents under the 


present Atlantic basis. The water lines working through 
the Virginia cities retorted that the cut would be met. 
This left no apparent alternative but a long rate war 
and probable serious disturbance of the transcontinental 
rate structure. To avoid this, arbitration was agreed 
upon and the notice of the cut via. Gulf lines withdrawn. 


HOLD UP ADVANCE IN PANAMA RATES. 

San Francisco, Cal., January 26.—Announcen:ent 
has been made that the Secretary of War and the 
board of directors of the Panama Railroad have decided 
to postpone threatened advances in rates via that route 
until next month. In the meantime, a formal hearing 
will be held on the matter. 


Organize Car Interchange Bureau 





A Chicago car interchange bureau has been organ- 
ized to superintend inspection and recording of cars 
interchanged between the railroads in the Chicago dis- 
trict. The bureau is under the auspices of the general 
superintendents’ association and is expected to facili- 
tate greatly the inspection and recording of cars inter- 
changed in this district. 

The new bureau is a development of a joint car 
inspection and interchange bureau organized more than 
a year ago to superintend interchange of cars in the 
Union Stockyards district. This bureau was more or 
less of an experiment, but has been found to work so 
well that it now is expanded to take in the entire city 
and may be adopted generally later. 

Every time a car is transferred from one road to 
another it is inspected for its physical condition for 
purposes of the roads’ billing on each other for repairs. 
One set of men has done this, while another set has 
taken down the numbers of cars for the car accounting 
departments and computation of per diem charges. The 
new bureau is aimed to do both of these services for 
all of the roads, making possible much greater efficiency. 
It is under the management of a chief interchange 
inspector, F. C. Schultz, formerly chief car inspector 
of the Burlington, There is an assistant interchange 
inspector in each of the eight districts of Chicago. 


Frisco Claim System Wins Praise 


Efforts of the St. Louis & San Francisco Railroad 
to render more efficient service in the matter of handling 
claims is meeting with appreciative response from ship- 
pers. 

A recent letter on the subject from J. E. Robertson, 
traffic manager of Albert Miller & Company of Chicago, 
reads as follows: 

“T attach hereto a letter received from the super- 
intendent of freight loss and damage claims of the 
Frisco Lines which has reference to our claim 9580. I 
simply wish to write you sending you this letter as 
the new system adopted by the Frisco Lines regarding 
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the prompt payment of claims is certainly satisfactory 
to the shipper and a great improvement over the old 
style adjustment. 

“The Frisco people now write us at the expiration 
of every 30 days on our standing claims, giving us the 
present status. We have not found it necessary to 
trace them on a single claim.” 

The Frisco letter attached reads: 

“This is to advise you that your claim 9580 is to-day 
being sent to Mr. R. S. Hoxie, F. A, A. F. A.; St. Louis, 
Mo., in order that he may investigate the overcharge. 
Our investigation shows that the loss and damage por- 
tion of the claim, $3.04, is O, K. for payment, and we 
have authorized Mr. Hoxie to include this amount in 
his voucher.” 


Craffic World Changes 


John T. Bowe has been. appointed traffic manager 
of the Pullman Railroad Company, with office at Chi- 
cago, Ill. 

The Star Union Line agency at Columbus, O., has 
been reorganized with the following soliciting force: 
W. D. Miner, agent; A. C. DeBruin, Joseph A. Webb and 
Willard F. Carter, freight solicitors and Charles R. Kells 
traveling freight solicitor? 

E, J. O’Hayer, general eastern passenger agent of 
the New York Central Lines, has resigned to engage 
in business in Chicago. He will be succeeded by 
W. V. Lipsey. 





Eighty-two Per Cent on Time 


—_——— 


Albany, N. Y., January 26.—The record of passenger 
train performances on the steam railroads of the state 
for the month of November, just issued, shows that, 
during the month, the number of trains run was 62,075. 
Of the number of trains run, 82 per cent were on time 
at the division terminal. The average delay for each 
late train was 25.2 minutes, and’ the average delay for 
each train run was 4.4 minutes. 

The principal causes of delays were: Waiting for 
trains on other divisions, 34.7 per cent; waiting for 
train connections with cther railroads, 17; train work at 
Stations, 11.1; trains ahead, 8.2; meeting and passing 
trains, 6.2; wrecks, 5.7, and engine failures, 5.1 per cent. 


Indicted on Misclassification Charge 





New York, N. Y., January 26.—Indictments charging 
misclassification of certain import shipments were re- 
turned against four Chicago forwarding agents by the 
federal grand jury Monday. The indicted dre: Jules 
E. Bernard of Bernard, Judae & Co.; Maurice Ascher 
of Gallagher & Ascher; August Bonteaux, president of 
the International Forwarding Company, and Oscar F. 
Kosehe, trading as Charles D. Stone & Co. All were 
already under indictment here on the charge of ac- 
cepting rebates from the Baltimore & Ohio and other 
roads, 

The merchandise involved in the Bernard case in- 
cludes cotton piece goods, school copybooks, etc. In the 
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indictment against Kosche it is alleged that one Dill 
of lading called for a case of natural history specimens, 
whereas the contents were 150 pounds of skeletons, 
which are rated for shipment at $2.25 a hundred pounds. 
The rate on natural history specimens is only 75 cents. 

In another case it is alleged bronze powder was 
shipped as metallic paint, thereby effecting a saving of 
17 cents a hundred pounds to the shipper. Printed beer 
mats were shipped as wood pulp boards. 

The Bonteaux indictment alleges that 8,500 pounds 
of immortelles were shipped from the city .to Chicago 


as millinery goods at a saving of 75 cents a hundred 
pounds. 


New Fourth Section Orders 


Washington, D. C., January 26.—The following fourth 
section orders have been issued by the Interstate Com- 
merce Commission: 


No. 495, Application No. 5477, of the Central of 
Georgia Railway Company et al. Authority granted for 
the establishment of rates for the transportation of 
rosin and rosin size, minimum 40,000 pounds, from 
Savannah, Ga., to Milwaukee, Wis., when destined to 
points beyond and on which no through rates are pub- 
lished, and to Chicago, Ill. which are 3 cents per 100 
pounds higher than the rates via the rail and water 
route through Baltimore, but lower than rates con- 
currently in effect to intermediate points. 

No. 596, Application No. 5485, of the Tennessee, 
Alabama & Georgia Railroad Company et al. Authority 
granted for the establishment of rates on lumber, cedar 
fence posts, and similar items from stations on its line 
to Cairo, Cincinnati, East St. Louis, Evansville, Louis- 
ville, St. Louis and other Ohio and Mississippi River 
crossings, and Atlanta, Ga., lower than the rates con- 
currently in effect to intermediate points. 

No. 493, Application No. 5544, of the Yazoo & Mis- 
sissippi Valley Railroad Company et al. Authority 
granted to revise commodity rates from points named 
in their tariffs Nos. 3895, 3896 and 3797, without observ- 
ing the provisions of the fourth section, 

No. 511, Application No. 5697, of the Gulf & Ship 
Island Railroad Company et al. Authority granted for 
the establishment of rates on molasses, syrup, canned 
fruits and vegetables, carloads and less, from Wiggins, 
Miss., to points of destination named in L. & N. Tariff, 
I. C. C. No. A-11530; L. & N. Tariff, I. C. C. No. A-7516; 
M. P. Washburn Agent’s Tariff, I. C. C. No. 62 and No. 
45; also his Southeastern I. C. C. No. 7, from New 
Orleans, La.; Biloxi, Miss.; Gulfport, Miss., and Mobile, 
Ala. 

No. 519, Application No. 5766, of the Iberia, Saint 
Mary & Eastern Railroad Company. Authority. granted 
to establish the same class and commodity rates as 
those now in effect via the Morgan’s Louisiana & Texas 
Railroad & Steamship Company. This-is a newly con- 
structed road from New Iberia, La., to Berwick, La. 

No. 520, Application No. 5744, of the Atlantic Coast 
Line et al. Authority granted for the establishment of 
rates on fertilizer from Charleston, S. C.; Savannah and 
Brunswick, Ga., and Jacksonville, Fla., to Gibson, N. C., 
and to Rockingham, and intermediate stations in North 
Carolina, 

No, 522, Application No. 5522, of the Southern Rail- 
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way Company. Authority denied for the establishment 
of class and commodity rates by the amendment of 
Item 20 of the Southern Railway Tariff, I. C. C. No. 
C-1454. 

No, 525, Applications Nos. 5842 and 5843, of the 
Chesapeake & Ohio. Extension granted of the effective 
dates of the Commission’s Fourth Section Orders Nos. 
81 and 85, to March 1, 1912. 


No. 529, Application No. 5645, of the Central of 
Georgia Railway Company. Authority granted for the 
establishment of a rate of 5%c per 100 pounds, carload 
minimum 40,000, for the transportation of common brick 
from Beechwood, Ga., to Jacksonville, Fla., lower than 
the rates to intermediate points. 

No, 537, Application No. 5679, of the Seaboard Air 
Line Railway. Authority granted for the establishment 
of rates on cotton and cotton fabrics, and cotton factory 
to and from Saxony, N. C., the same as those concur: 
rently in effect from and to contiguous mill points. 





TRANS-CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 


Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental> 
points. Also Australia and New Zealand. 


Write us for particulars. 


WANTED 


Chief Clerk in the office of a Trans- 
portation Company sixty miles from 
Chicago. Must be familiar with clas- 
sifications and rates, and also good 
accountant. Address, giving full 
particulars, including salary expected, 


Z 96—The Traffic World, Chicago 


POSITION WANTED 


Young man with ten years’ railroad and 
industrial experience, desires position as 
Traffic Manager. Familiar with every phase 
of industrial freight matters and thoroughly 
qualified to handle them by modern methods. 
Now Assistant Traffic Manager 0 
manufacturing company. 


F. 96-The Traffic World Chicago 
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ARTHUR B. HAYES 


ATTORNEY-AT-LAW 


WESTORY BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


interstate Commerce Litigation 
a Specialty 





Position Wanted 

As Industrial Traffic Manager, by young 
man of eight years’ experience. Thorough 
knowledge of both freight and _ express 
Tariffs. For the past two years Assistant 
Traffic Manager of one of the largest manu- 
facturing concerns in the Middle West. 
Can show excellent record in collection of 
claims. Best of reference from prominent 
railroad officials and present employers. 


K-27, Traffic World, Chicago 
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Supplement No. 1 to Bulletin 5............... 10 
Regulations Governing the Issuing of Passes.... 25 
Regulations for the Transportation of Dangerous 
Articles Other Than Explosives.............. 26 
5-Road Capacity .......... 2 
Registered Tracers « 3-Road Capacity .......... 20 
1-Road Capacity .......... 15 
Railroad Freight Rates, L. G. McPherson....... 2.42 
The Working of the Railroads, L. G. McPherson... 1.63 
Transportation in. Rv-ope, L. G. McPherson..... 1.63 
When Railroads West New, C. F. Carter........ 2.16 
Interstate Transporta\ion, Barnes ............. 6.00 
Railway Traffic and Rates, Johnson & Huebner... 5.42 
Railway Rate Theories, Hammond............. 1.00 
Railroad Administration, Morris................ 2.15 
American Railway Transportation, Johnson...... 1.60 
Confessions of a Railroad Signalman, Fagan..... 1.10 
Labor and the Railroads, Fagan............... 1.10 
Hutchinson on Rena. iaicai 1: ad'oss.s pads BB. 00 
Nellis on Street Railways, 2 Vol................ 13.00 
Street Railway Reports, Gilbert, 6 Vol.......... 30.00 
Moore.on Carriers, 1. Vol....e0i. 6 ccidsn's se cente’s 6.30 
Frost on Federal Corporation Tax.............. 4.00 
Problems in Rai way Regulation, Haines........ 1.75 


Gaes: price on any of the above 
be quoted upon application 


The Traffic Service Bureau 


30 South Market Street, Chicago 
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N, D. C. * a & 
“°"/F! Getin Touch with Railroad 
a Life as It Really Is 
——_! Read a magazine written along non- 
technical lines, and covering every feature 
Tuck of present-day railroading. 

Leiietant Feel the pulse beats of 70,000 actual 
— railroaders, by subscribing for the 

ction of 

‘ominent 

vers. 

a Santa Ke 

ELF : . 
we Employes’ Magazine 
a rt The greatest railroad magazine. that ever 
— has been published. Through it you'll see 
oma railroading as it is seen by men in every 
ere branch of the service from trackwalker to 
me re president. 

at Read the other fellow’s side of the story 
E300 —you'll profit by it and you'll find it 





most intensely interesting. 


| $1.50 per year. 
Subscription Rates ‘ $4.00 for 3 years. 
| 15c for sample copy. 


Santa Fe Employes’ Magazine 


Railway Exchange Chicago, U. S. A. 
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for you. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


BIND THEM UP 


If you want to keep your back issues of THE TRAFFIC WORLD, let us bind them 


46 


Per Year, tariff section included, 4 volumes, $5. ye 


«omitted, 2 


We pay NO Transportation Charges. 


THE TRAFFIC 


SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 


CARLOAD RATES Less Carload Shipments 


WAKEM & McLAUGHLIN, Inc. 


CHICAGO - 


- NEW YORK 


Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all points; we are the piencers. 


iW AREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 





BUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 360-356 Seneca St. “Unsurpassed 
facilities’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 633. 


CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 448 Marquette Bldg. Car- 
load distribution to ail railroads at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WARBHOUSE & TRANS- 
FER CO., 484 and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. L., at 
Chicago rates. Insurance rate, 29e. 


G W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
eustom house attorneys. 





SOUTHWEST TRANS- 
FER & STORAGE CO. 


OKLAHOMA CITY, 
OKLA. 





CHICAGO, ILL. 


- INTERNATIONAL FORWARDING CO. 


Manhattan Building. Foreign and 


domestic freight rwarders, con- 
solidators, distributors, wardhouse 
ustom house brokers. 


men and c 
Our motto: SERVICE FIRST. 


as ca 1A. 


EXPRESS & TRANSFER 

"CO. a , ~*~ a vee 

agen D- 

warehouse. 'Carloads 

or lose consigned to our care will be 
delivered promptly. 


DETROIT, MICH. 


THD READING gga = Co., Sixth and 
Congress Streets. Authorized 
agents for the Wabash and 
Pacific railways and for the Anchor 
Line steamers. meenlel dination a given 
to distribution of carload frei for 
two or more es, Merchan ~~ de- 
livered as 


LOS ANGELES, CAL. 


TRANSTER CO. 
South Broadway. Baggage and 1 a frelant 
distribution; consignments and 
leads our epecialty. Detabtioned iss. 





LOUISVILLE, KY. 


LOUISVILLH PUBLIC WAREHOUSE 

‘ANY, INC. Import and export 

transfer and re- 

shipping agents, custom house brok- 
ers. Bonded and free warehouses. 





ST. LOUIS, MO. 





SALT LAKE CITY, UTAH. 
A, STIEFEL PIONEER TRANSFER. 


Kearns Building. General eee 
and distributing oy 
tribution our Romane and 
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Washington Brought to Your Door 


That’s what our special service means to you. 
It means that we bring the vast official data on traffic 


matters to your desk. 


The files of the Interstate Commerce Commission, 
the only complete record of interstate freight rates 
in the world, are made as accessible to you as if they 


were in your own Office. 


Our trained investigators, men thoroughly schooled in rate 
questions, are at your command at any time you want prompt, 


accurate information upon traffic matters. 
Your wants are our only limitations. 


The cost of this serviceP Small. 


actually spent by our men in your service. 


The Traffic Service Bureau 


« 506-510 COLORADO BLDG.,WASHINGTON, D.C. 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The Nationa! Industrial Traffle League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
commissioners or other officials in 
charge of traffic of industrial or com- 
mercia] organizations and traffic officers 
of representative shipping concerns in 
the United States. 


Officers 


J. M. Bellevil President, 
Gq. F. A, Pittsburgh Plate Glass Co., 
x. <x, “Wilson, hs Vice-President, 
ce- en 

aren rtnsportat tion Bureau of 


b, Kansas City, Mo. 
ba Sa pmersia! Ci = 


M., Wisconsin Pulp & Paper Co., 
39 Jackson Blvd., cago, Ill. 


ILLINOIS. 


Lake County Manufacturers’ Association. 
B. P. Sedgwick Waukegan. 


, Pres., 


National implement and Vehicle a. 
tion. W. J. Evans, Freight Traf. ep 


° American Trust Bidg., Chicago, al 


terling 

Manufacturers’ and Shippers’ 

Association, 

In charge of traffic of "~~. located 
at Sterling and Rock Falls, 


a A eee ms ident 
is By Gc ccksvcsoten Vice-President 
a Un Weedevcces Secretary-Treasurer 
We Be Ee scaacccecs Traffic Manager 





MINNESOTA. 
Northern Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 





MISSOURI. 

Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank “a Commerce Blidg., 
St. Louis. 

Commercial Club. H. G. Krake, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of 
*the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas ‘City. 





NEW YORK 
Albany Chamber of Commerce. Wm. 
Jones, Secy., 95 State St., Albany. 





TENNESSEE. 

The Memphis Freight Bureau. F. M. Nor- 
fleet, President: L. R. Donelson, Vice- 
President: James S. Davant, Commis- 
sioner, Memphis, Tenn. 


You pay only for the time 


30 S. MARKET STREET, CHICAGO ILL. 





TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, Pres.; 
Carl K. Landes, Secy. 

The Sr ~ Transportation Association, 
J. A. Angell, Pres.; L. H. Mann, Secy. 

The Traffic Club w New York. a G. War- 
field, Pres.; C. A. Swope, Secy. 

The Traffic Club of Chicago. Frank } a 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia. F. A. 
| an ~~ Pres.; C. W. Summerfield, 


The Traffic Club of St. Louls. A. Hiltom 
Pres.; A. F. Versen, Secy.-Treas, 

The Traffic Club of Pittsburgh. F. A. 
Ogden, Pres.; D. L. Wells, \ 

The Transportation Club of Indianapolis. 
a L. Ketcham, Pres.; L. E. Stone, 

The Traffic Club of New England, Boston. 
T. E. Byrnes, Pres.; Wm. C. Brown, 
Secy. 

The Transportation Club of Cincinnati. 
CC Spaulding. Pres.: W. C. 1, 

The Transportation Club of Louisville. 
L. J. Irwin, Pres.; Fred H. Behrin 
Secy 

The Transportation be of Toledo. Thos. 
Conlon, Pre L. G. Macomber, Secy. 

The Traffic Club of St. Paul. J. R. Jones, 
Pre A. L. Bowker, Secy. 

The ‘Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E. McHugh, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
Wal = G. Norvell, Pres.; W. R. Hurley, 


Sec 

The Railroad Club of Kansas City, Me. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres; 
Oo. F 


edd, Secy 
The Traffic Club of Minneapolis. F. 8S. 
Pool, Pres.; F. B. Rowley, Secy. 
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It you have not already ordered 
a copy of the Digest ot Laws and 
Journal of Proceedings of the 23rd 
Annual Convention ot the National 
Association of Railway Commission- 


ers, let us have your order now. 


The edition will be limited, and 
the compilation of state laws should 
alone make the volume invaluable to 
you. Leather binding, $10.00. Cloth, 
$7.50. 


ublishers 


CHICAGO 


